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Medina Is Not Entitled To a Writ of Review 

Medina's arguments regarding back pay are not properly before 

this Court and can be disregarded in their entirety. Medina was not and is 

not entitled to a Statutory Writ of Review and it cannot prove or properly 

allege the elements that must exist to support a Constitutional Writ of 

Review. Because it is not entitled to a Writ of Review, its arguments 

concerning back pay should not have been considered by the Superior 

Court and are not properly before this court. 

RCW 41.12.090 provides for an appeal only by the disciplined 

police officer; it does not provide for an appeal by the City. The 

legislature made this decision in enacting RCW 41.12.090; the Courts are 

not empowered to re-write that legislative action. 

This conclusion is mandated by the recent and nearly unanimous 

decision ofthe Washington Supreme Court (with only J. Johnson dissenting) 

in Federal Way School District No. 210 v. Vinson, 172 Wn.2d 756 (Wash. 

2011). In Federal Way, the Supreme Court analyzed the statute authorizing 

the Writ of Review, RCW 7.16.040, in the context ofa statute, RCW 

28A.405.320, that provides teachers, but not the school board, with the right 

to appeal an adverse employment action: 

The legislature has created a procedure and given only one party a 
right to appeal; allowing the District to seek review via statutory 
writ, which under Kelso is nearly identical to an appeal, undermines 



this legislative intent. A writ of certiorari is clearly not meant to be a 
substitute for an appeal and cannot be used to circumvent the 
legislature's clear directive; thus, the statutory writ is not 
available ... 

The Statutory Writ of Review cannot be used in this case to 

circumvent the legislature's clear directive, set forth in RCW 41.12.090, that 

only Skinner, as the disciplined police officer has the right of appeal. To 

hold otherwise would undermine the legislature and the Supreme Court's 

decision in Federal Way. 

The Washington Supreme Court also held that the Federal Way 

School District might nonetheless be entitled to a constitutional Writ of 

Review. The Court noted, however, that the right to a constitutional writ is 

very limited. The Court's decision imposes a burden that Medina cannot 

meet. The Washington Supreme Court, in Federal Way, held: 

The Washington State Constitution recognizes the right to seek 
discretionary review 0 f an administrative agency decision under the 
court's inherent constitutional power (also known as constitutional 
or common law certiorari). CONST. art. IV, §§ 4,6. "The scope of 
review is limited to whether the hearing officer's actions were 
arbitrary, capricious, or illegal, thus violating a claimant's 
fundamental right to be free from such action." Foster v. King 
County, 83 Wash.App. 339, 346, 921 P.2d 552 (1996); Bridle Trails, 
45 Wash.App. at 252, 724 P.2d 1110; Pierce County Sheriff v. Civil 
Servo Comm'n, 98 Wash.2d 690, 693-94, 658 P.2d 648 (1983) 
(constitutional certiorari is limited to a review of the record to 
detennine whether the challenged decision or act was arbitrary and 
capricious or contrary to law). "The fundamental purpose of the 
constitutional writ of certiorari is to enable a court of review to 
determine whether the proceedings below were within the lower 
tribunal's jurisdiction and authority. " Saldin Secs.,Inc. V. Snohomish 
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County, 134 Wash.2d 288, 292, 949 P.2d 370 (1998). Thus, a court 
will accept review only if the appellant can allege facts that, if 
verified, would establish that the lower tribunal's decision was illegal 
or arbitrary and capricious. Pierce County Sheriff, 98 Wash.2d at 
693-94, 658 P.2d 648. 

Federal Way at 769 (emphasis added). 

Medina has not argued (and cannot properly argue) that the Civil 

Service Commission's decision was arbitrary and capricious. In fact, 

Medina has accepted nearly all ofthe Commission's nineteen page decision, 

including its Findings, the Order to reinstate Skinner and the imposition of 

modified discipline, rendered after a detailed investigation by the 

Commission. Medina contests only the award of back pay, arguing that 

such an award was illegal. However, as the State Supreme Court held in 

Federal Way: 

'[I]llegality' is a 'nebulous tenn.'" Wash.Pub. Emps. Ass'n v. Wash. 
Pers. Res. Bd., 91 Wash.App.640, 652, 959 P.2d 143 (1998) (quoting 
King County v.Wash. State Bd. of Tax Appeals, 28 Wash.App. 230, 
242,622 P.2d 898 (1981 )). In the constitutional certiorari context, 
illegality refers to an agency's jurisdiction and authority to perform 
an act. rd.; Saldin, 134 Wash.2d at 292, 949 P.2d 370. " [Aln alleged 
error of law is insufficient to invoke the court's constitutional power 
of review." Wash. Pub. Emps. Ass'n, 91 Wash.App. at 658,959 P.2d 
143 .... Because the hearing officer was within his statutory 
authority to issue a decision under RCW 28AA05.31 0, his actions 
were not illegal. Accordingly, we deny the request for a 
constitutional writ. It was error for the Court of Appeals to address 
the law of sufficient cause since an alleged error oflaw is not 
adequate grounds to invoke the court's constitutional power of 
reVIew. 

Federal Way at 770. 
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Medina's argument that the award of back pay is illegal is merely an 

assertion that the award is an error oflaw, a misinterpretation ofRCW 

41.12.090. Indeed, the Superior Court's decision was based on an 

interpretation ofthe language of 41.12.090. There was no evidence that the 

Commission was acting outside of its jurisdictional authority, the authority 

to review and modify discipline imposed on Medina police officers, only 

that it misinterpreted RCW 41.12.090. This alleged error o flaw is 

insufficient to support a constitutional writ of review. The Commission was 

granted the authority to modify the discipline imposed on Lt. Skinner and it 

did just that. The Commission acted entirely within the jurisdictional 

authority granted to it under RCW 41.12.090. The Commission's decision 

does not provide grounds for the issuance of a constitutional writ of review. 

Conclusion 

Medina is not entitled to either a Statutory Writ of Review or a 

Constitutional Writ of Review. Because of this, the Superior Court should 

not have granted a writ of review and, consequently, it should not have 

considered Medina's arguments concerning the back pay award to Skinner. 

Likewise, Medina has no basis to argue its appeal in this Court. For these 

reasons, Skinner respectfully asks this Court to vacate the Memorandum 

Opinion of the Superior Court and the Orders contained therein. 
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Respectfully submitted this 4th day of March 2014. 

William J. M!; 
WSBA No. 19002 
Attorney for Appellant Skinner 
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WIGGINS, J. 
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'\I I A public school teacher or othcr certificated 
employee discharged by a school district may obtain 

review by a hearing officer and appeal an adverse 
decision of the hearing officer to superior court. But the 

legislature did not give school distTicts the right to appeal 

an advcrse hearing officer decision. When a hearing 

officer decided in filvor of petitioner David Vinson and 

against respondent Federal Way School District, the 

school district sought review of the decision by statutory 

writ of certiomri. The superior court denied the writ, but 
the Court of Appeals reversed, linding sufficient cause to 

terminate Vinson. 

'1 2 We hold that the statutory writ, an 
extmordinary remedy, is not available to the 1261 P.3d 

1481 school district. In contrast, the constitutional writ is 

always available to a [larty seeking relief from arbitrary, 
capricious, or illegal acts. The hearing officer acted 

within the limits of his statutory authority, and his final 

decision was not arbitrary or capricious. We reverse the 

Court of Appeals and reinstate the attorney fees awarded 

by the superior court. 

FACTS AND PROCEDURAL HISTORY 

~ 3 David Vinson taught school in the Federal Way 

School District (District) from 1988 until July 2007 

without incident. By all accounts, Vinson was an 

inspiring and incredibly effective teacher. 

'\I 4 In January 2005, Vinson filed a complaint with 
the District alleging sexual and malicious haras~111ent 

against Thomas Jeftcrson Iligh School Principal, George 

Ilgenfritz, and teacher, Christopher Kragh!. He alleged 
Ilgenfritz failed to support Vinson when a parent called 

him a " naming faggot" during a school sports event in 
2002; Vinson is 
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openly gay. After this alleged incident, Vinson claims 
Ilgenfritz targeted him for retaliation by foreing 

unnecessary classroom moves and undesirable teaching 
schedules. Vinson alleged Kraght, while speaking to 

students, repeatedly made antigay remarks targeting 
Vinson. 

~ 5 There had been previous complaints about 

I1gcnfritz filed by female teachers. In the course of 

investigating these complaints, Chuck Christensen, the 

District's executive director of human resourees, 

confirmed Ilgenfritz. used offensive languagc.[ 11 
Christensen placed these investigation notes in Ilgenfritz's 

file in the District's human resources office but did not 
notify anyone of this unbecoming conduct. 

~ 6 Vinson's harassment complaint against Ilgenfritz 

and Kraght was assigned to District investigator Courtney 

Wood. Wood rerused to interview identified student 

witnesses and ignored or failed to discover Christensen's 
earlier investigation notes. Wood also neglected to 

discover common knowledge among teachers that 

Ilgenfritz made sexist and homophobic remarks at staff 
mectings and did not take Vinson's allegations of 

homophobia seriously. Wood concluded neither Ilgenfritz. 
nor Kragh! had hara..,sed Vinson. Vinson appealed that 

decision.[2] 

'\I 7 On May 12, 2007, two days after filing his 

appeal, Vinson received a reprimand leller about " 

checking." [3] He had never reecived a verbal warning 

about this action. Vinson also received a reprimand leiter 
for failing to follow a student individualized edueation 

plan (lEP). Later that summer, Wood investigated a 
complaint filed by teacher 
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Christopher Kraght alleging Vinson had harassed him 
through anonymous e-mails critical of Kraght's job 
perrormance. Wood's investigation of Kraght's complaint 
was far more thorough than Wood's earlier investigation 



of Vinson's complaint against Ilgenfritz and Kraght. 

Wood interviewed several students, including Rebecca 

Nistrian. Wood upheld Kraght's harassment complaint 

against Vinson. Vinson was instructed not to retaliate 

against any of the witnesses who participated in the 

investigation. As a result of these reprimands, Vinson 

was transferred from Thomas .Jcfferson Iligh School to 
Federal Way lIigh School. 

11 8 Vinson continued to excel as a teachcr at 
Federal Way; he was even featured in a Seattle Time.f 
article highlighting thc success of the Washington 

Assessment of Student Learning (W ASL) program 
Vinson had created. Aller school hours on May I, 2007, 
Vinson encountered Rebeeca Nistrian at a Taco Time 

restaurant. Nistrian was a former 1161 P.3d 1491 student 
who had previously called Vinson a " faggot" on at least 

one occasion. Hearing Offieer Deeision and rinding and 
Fact (HOFOI;) at 4, 1112. Nistrian initiated the exchange; 
the exact words exchanged arc in dispute. Nistrian 

testified she said" hi," while Vinson claims that Nistrian 
asked, " [W]hy aren't you at [Thomas Jefferson]?", a 
reference to his having heen transferred to Federal Way 

following the investigation for which Nistrian had been 

interviewed. Hearing Officer Trcmscript (HOTR) at 408. 
Nistrian's comment initiated a slew of vulgar words 
between the two.[4] The verbal exchange was mutual and 
brief, lasting less than 20 seconds. 

11 9 Nistrian reported the Taco Time incident to the 

District's human resourecs director, Christensen, who 

again assigned thc investigation to Wood. Nistrian 
claimed students accompanied Vinson at the Taco Time 
incident, but this allegation wa~ never validated. Vinson 

was understandably concerned about Wood's perceived 
lack of impartiality. 
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Vinson expressed this concern at the start of their 
interview on May 22, 2007, but Wood ignored him. 
Without first explaining what the complaint was about, 

Wood also mentioned the police might be involved, 

causing Vinson to panic. Both NistTian and Vinson 
ultimately admitted to lying during the course of the 

inve.~tigation by Wood.[5] DURING TIm SUMMER of 
2007, as the investigation proceeded, vinson continued to 
work at Federdl Way High School&mdash; he was never 

placed on administrative leave. 

11 10 On July 5, 2007, pursuant to RCW 
2SA.405.300. the District notified Vinson of probable 

cause for discharge. The notiec was based on allegcd 
harassment of and retaliation against a former student and 
dishonesty during the investigation of those allegations. 

Vinson appealed pursuant to RCW 28A.405.300, and a 
hearing was held on November 27 and 28, 2007. Hearing 

Officer John G. Cooper presided over the appeal. 

'1111 I~caring Officer Cooper found that the District 

failed to establish sufficient cause to justify termination 

of Vinson's employmcnt. Of thc District's grounds for 
dismissal, Cooper found Vinson's lie to Wood the most 

troubling but reasonccl that Vinson's behavior wa~ 

undcrstandable based on Vinson's reasonable belief that 

Wood would not conduct a fair and impartial 

investigation and that the investigation wa'l not conducted 
fairly or impartially. Applying the eight-factor test from 

Hoagland v. Mount Vernon School Districl No. 320. 95 
Wash.2d 424, 623 P.2d 1156 (1981), Cooper ruled that 

the District did not have sufficient cause to discharge 
Vinson. 

11 12 The District sought review via writ of 
certiorari, RCW 7.16.040, in King County Superior 
Court. Judge Mary Vu denied the writ, affirming the 

hearing board officer's ruling and granting attorney fees 
for the administmtive 

Page 764 

hearing. fled. Way Sch. IJist. No. 210 v. Vinson. No. 
OH-2-05374-I (King County Super. Ct., Wash., May 15, 
200S). The District filed an appeal. In the meantime, 

Vinson found employment with another sehool and gave 
notice that he was rescinding his application for 
reinstatement and waiving his right to recover attorney 
fees. Division One of the Court of Appeals dismissed the 

appeal as moot. Fed. Way Sch. Dist. No. 2/0 v. Vinson. 
206 P.3d 1271 (2009). 

'11 13 The District then filed a motion for 
reconsideration on the ground that the parties had not 
settled .. Rather, Vinson had unilatcmlly withdmwn his 
request and waived his right to attorney fees. The Court 
of Appeals granted the motion for reconsideration and 

withdrew its original opinion, holding that it had 

jurisdiction pursuant to RCW 7.16.350 and RAI' 
2.2(0)(1). Fed. Way Sch. Dist. No. 210 v. Vinson. 154 
Wash.App. 220, 228 n. 7, 225 P.3d 379 (2010). Two 
judges found there was sufficient cause for termination 
over a vigorous dissent.[6] The two-

1261 f.3d 1501 judge majority reversed the superior 
court's denial of the writ and vacated the order that 
afftrmed the hearing officer and awarded attorney fees to 

Vinson. Vinson appealed to this court, and we granted 
review. Fed. Way Sch. Dist. No. 210 v. Vinson. 168 
Wash.2d 1039,233 P.3d 889 (2010). 

'1 14 Thc District submitted a motion to strike 
Vinson's answer to brief of amicus or for leave to file a 
supplemental brief. We granted leave to both parties to 
file supplemental briefs addressing the applicability of 

RCW 28A.405.340 and City of Seattle v. Holifield. 170 
Wash.2d 230, 240 P.3d 1162 (2010). 

ANALYSIS 

'11 15 The extent of n superior court's authority to 



grant a writ of certiorari is a question of law. 
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City (!fSeatt/e v. Hol(field, 170 Wash.2d 2JO, 240 P.Jd 

1162, 1166 (2010) (citing Commanda v. Cary, 143 

WIL~h .2d 651, 654,23 1'.3d 1086(2001» . Wc n:vicw 

questions of law de novo. Labriola v. Pollard Orp., II/ c. , 
152 Wash.2d 828, 100 P.3d 791 (20(M). 

I. Statutory Interpretation 

'1 16 Our fundamcntal objcctive in construing a 
statute is to ascertain and earry out the intent of the 

Icgislatun:. State v. Alvarez, 128 Wasb.2d I, II, 9(M P.2d 

754 (1995). The intent of the legislature must be 

dctennined primarily from thc language of the statute 

itself. Lacey Nursing Ctr. v. Dep't 0/ Revenlle, 128 
Wash.2d 40, 53, 905 P.2d JJ8 (1995). We construe the 

meaning of a statute by reading it in its entin:ty, Dep't 0/ 
Ecology v. Campbell & Gwinn, LLC, 146 Wash.2d I, II, 
43 P.3d 4 (2002), and considering the entin: sequence of 

all statutes n:lating to the same subject matter, In re 
Donnelly:v E:\'lales, 81 Wash.2d 430, 435, 502 P.2d 1163 

(1972). 

II. The District Has No Right of Appeal 

'lI 17 School districts an: municipal or 

quasi-municipal corporations. Am. Fed'n 0/ Teachers 
Local 1485 v. Yakima Sch. Disi. 7, 74 Wash.2d 865, 447 

P.2d 593 (1968). They arc creatures ofstatutes. As mere 

inventions of the le!:,oislature, thcy " can exercise only 
such powers as the legislature has granted in express 

words, or thosc necessary or fairly implied in, or ineidcnt 

to, powers expn:ssly granted or those essential to the 

declared objects and purposes of such district." Noe v. 
Edmondv Sch. Disi. No. 15, RJ Wash.2d 97, 103, 515 

1'.2d 977 (1973) (emphasis added). Where a statute, 
which is the source of a municipal or quasi-municipal 

corporation's power, confers specific functions to a party, 

such functions may not be delegated to others. Id. " 
School districts arc no exception to the rule." [d. Under 

Title 28A RCW the legislature has given district 

employee-s, 
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but not the district, the right to appeal a hearing officer's 

decision to superior court. RCW 28A.405.320.[7] 

'lI 18 Prior to 1977, a teacher contesting the school 
distTict's action affecting the teacher's contractual right 

was entitled to a hearing before the sehool board. LAWS 

or 1975-76, 2d Ex.Scss., ch. 114, § 5; RCW 

28A.405.31O (fonnerly RCW 28A.58.455).[8] Judicial 

appeals from the school board's decision were available 

to the teacher, then: being no reason to provide a right of 

judicial review by the board from il~ own decision. RCW 

28A.405.320 (fonnerly RCW 2RA.5R.460). 

, 19 In 1977, tbe legislature replaced tbe school 

board with an independent hearing officer as the tribunal 

to review the validity of the school district's action 

alTecting 1261 P.3d lSI) the teacber's contract. LAWS 

or 1977, 1st Ex.Scss., ch. 7. Thc legislature could havc, 

but chose not to, change RCW 28A.405.320 to give the 

district the right to appeal an adverse hearing officer 
decision.[9] Under Title 28A RCW tbe legislature has 

given district cmployees exclusive power to appeal a 

bearing board officer's decision while simultaneously 
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declining to authori7-c a school district to do so.[ 101RCW 

28A.405.320. Unquestionably, the legislature intended 

that school districts would not have the right to seck 

review in superior court in cases of this type. 

Ill. The Statutory Writ of Certiorari Is Not 
A vai lable to the District 

" 20 There ore two elosses of writs: (I) the 
constitutional common law writ and (2) the statutory writ. 

Commanda. 143 WIL~h.2d at 654-55, 23 1).3d 1086. The 

District here sought review pursunnt to RCW 7.16.040, 

r II] the statutory writ. 

'lI21 The District argues for a broad scope of review 

under the statutory writ, relying on Kelw School DL~lricl 
No. 453 v. Howell, 27 Wash.App. 698, 621 1'.2d 162 

(1980). The Kelso court recognized that review under the 

statutory writ must be more limited than under ebapter 

28A.405 RCW,[12] but expansively defined review 
under the writ to include violation of constitutional 

principles, exceeding statutory jurisdiction, clear error of 

law, or arbitrary and capricious decision-making. {d. at 

701,621 P.2d 162. Indeed, the only difference between 

the statutory writ and review under chapter 28A.405 
RCW identified in Kelso is that the latter included review 

of findings under the clearly erroneous test. /d. at 701-02, 
621 P.2d 162. 

'lI 22 Court of Appeals Judge Dwyer, dissenting in 
this case, critieizcd the two-judge majority for following 

the 
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principles of Kelso, which he characterized as an " 

affront" to the legislature's decision to deny the District 

the right of appeal from the hearing offiecr decision. 

Vinmn, 154 Wash.App. at 236-37, 225 P.3d 379 (Dwycr, 

A.C.J ., dissenting). We agree with Judge Dwyer that the 

broad view adopted in Kelso conflicts with the 

legislature's decision to give teachers but not sehool 

districts the right to appeal. 

'lI 23 The disagrecment between the Court of 

Appeals majority and dissent highlights the basic 
conundrum in this ease&mdasb; bow to reconcile the 
legislature's grant of review by statutory writ, RCW 



7.16.040, with the legislature's denial of review to an 

administrative ageney, the sehool distriet, in RCW 

28A.405.320. We read these two statutes together and 

must give meaning to both. The legislature has created a 

procedure and given only one party n right to appeal; 

allowing thc District to seek revicw via statutory writ, 

whieh under Kelso is nearly identical to an appeal, 

undermines this legislative intent.[ 131 

1261 P.3d 1521 A writ of certiorari is clearly not meant to 

bc a substitute for an appeal and cannot be used to 

circumvent the legislature's clear directivc; thus, the 

statutory writ is not available to the District. 

~ 24 A constitutional right to judicial review still 

exists notwithstanding the district's inability to appeal. 

CON ST. arl. IV, § 6; Wiltiams v. Seattle Sch. Dist. No. I , 

97 Wash.2d 215, M3 P.2d 426 (1982). The District did 

not specifically request review under this court's 

constitutional authority; however, the pleadings wcre 

sufficient to raise the issue of our inherent power to 

review. CON ST. art. IV, § 4; see al.m iJridle Trails Cm/y. 

Club v. City o/Be/lellUc, 45 Wash.App. 248, 254, 724 
P.2d 1110 (1986). 

Page 769 

~ 25 The Washington State Constitution recognizes the 

right to seck discretionary review of an administrative 

agency deeision under the court's inhcrent constitutional 

power (also known as constitutional or common law 

certiorari). CON ST. art. IV, §§ 4, 6 ... The scope of 

review is limited to whether the hearing officer's actions 

wcre arbitrary, capricious, or illegal, thus violating a 

claimant's fundamental right to be free Irom such aclion." 

Fosterv. King County, 83 Wash.App. 339, 346, 921 P.2d 
552 (1996); iJridle TraiL~, 45 Wash.App. at 252, 724 P.2d 

I I 10; Pierce County Sherif I v. Civil Servo Comm'", 98 
Wash.2d 690, 693-94, 658 P.2d M8 (1983) 

(constitutional certiomri is limited to a review of the 

reconl to determine whether the challenged decision or 

acl was arbitrary and capricious or contrary to law) . .. The 

fundamental purpose of the constitutional writ of 

certiorari is to enable a court of review to determine 

whether the proceedings below were within the lower 

tribunal's jurisdiction and authority." Saldin &cs., Inc. v. 

Snohomish County, 134 Wash.2d 288,292,949 P.2d 370 

(199H). Thus, iI court will accept revicw only if the 

appellant can allege facts that, if verified, would establish 

that the lower tribunal's decision was illegal or arbitmry 

and capricious. Pierce County Sherif}; 98 Wash.2d at 

693-94, 6511 P.2d MH. 

~ 26 " The scope of court revicw should be very 

narrow, .. . and one who sceks to demonstrate that action 

is arbitrary or capricious must carry a heavy burden." Id. 

at 695, 658 I' .2d M8. Arbitrary and capricious action is " 

, willful and unreasoning action, taken without regard to 

or consideration of the facts and circumstances 

surrounding lhe action.' .. [14] Jioster, 83 Wash.App. at 

347,921 P.2d 552 (quoting Kerr-Be/mark COfl.\·lr. Co. v. 

City Council, 36 Wash.App. 370, 373, 674 1'.2d 684 

(1984». Hcaring Olliccr Cooper conducted a two-day 
hearing 
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. In a 16-pagc opinion, he found the District fuilcd to 

establish sufficient cause to justify termination of 

Vinson's employment. His detailed lindings of fact and 

conclusions of law demonstrate that he considered tbe 

relevant facts and legal authority. His written decision 

shows careful deliberation and cannot be said to be 
arbitrary and capricious. We next examine whether tbe 

hearing officer's decision was so clearly illegal as to call 
for revision by constitutional writ. 

~ 27 .. '[I]\legality' is a ' nehulous tcrm.' .. Wash. 

Pub. Emps. Ass'" v. Wash. Pers. Res. lid., 91 Wash.App. 
640,652, 959 1).2d 143 (1998) (quoting King County v. 

Wash. Slate Bd. o/Tax AppeaL~, 211 Wash.App. 230, 242, 
622 1).2d 898 (1981) . In the constitutional certiorari 

context, illegality refers to an agency's jurisdiction and 

authority to perform an act. Id.; Saldin, 134 Wa~h.2d at 
292, 949 P.2d 370 ... [AJn alleged error of law is 

insufficient to invoke the court's constitutional power of 

TCvicw." Wash. Puh. Emps. A.~'\"'n, 91 Wash.App. at 658, 

959 P.2d 143. The District claims the hearing officer 

committed clear error of law by applying the Hoagland 

factors, and this error cannot be corrected by any other 

means. The District's claim does not satisly any of the 

requirements necessary for grant of a constitutional writ. 

The hearing officer's powers and authority arc outlincd in 

RCW 28A.405.3 10. 

1261 P.3d 1531 RCW 28A.405.31O grants a hearing 

officcr jurisdiction to decide appeals from a school 

district's determination of probable cause to discharge. 
Because the hearing officer was within his statutory 

authority to issue a decision under RCW 2I1A.405.3 I 0, 

his actions wcre not illegal. Aeconlingly, we deny the 

request for a constitutional writ. 

~ 28 It was error for the Court of Appeals to address 

the law of sufficient eause sincc an alleged error of law is 

not adequate grounds to invoke the court's constitutional 

power of review. But even if the District had a right to 

statutory writ of certiorari pursuant to RCW 7. I 6.040, 

which allows for revicw of clear errors of law, we would 

still reverse because the Court of Appeals has erroneously 

removed the 
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required nexus between alleged teacher misconduct or 

deficiency and teacher performance. 

IV. Sufficient Cause Requires Nexus Between 

Misconduct and Teaching Effectiveness 

~ 29 The employment contract of a nonpmvisional 



teacher may not be terminatcd except for " sufficient 
cause." RCW 28A.400.300(1). Sufficient cause is not 

delined by statute; lhus, our courts havc construcd thc 
phmse to give it meaning. 

~ 30 This court in Hoagland intcrpreted sullicicnt 
cause to mean " a showing of conduct which materially 

and su/Jslanliall), affects the teacher's performance." 
"oagla"d, 95 Wash.2d at 428, 623 1'.2d 1156 (emphasis 
added). " llJt would violate due process to discharge a 
teacher without a showing of actual impainnent to 
performance." /d. at 429,623 1'.2d 1156. We noted that" 
because the statutes do not stipulate certain conduct as 
per se grounds for dismissal, it will be a question of fact 
whetber the complained of acts constitute sufficient 
cause." Jd. at 428. 623 P.2d 1156. We listed eight factors 
tbat should be considered prior to dismissal ofa teacher, 
[IS] noting that they are relevant to any determination 01" 
teacher effectiveness, " the touchstone fnr all dismissals." 
Id. at 430, 623 P.2d 1156. These factors were desi!,'lled to 
ensure that if a teacher's conduct ouL~idc the profession is 
the bosis for dismissal, the conduct hos some nexus to 
performance of duties as a teacber. Jd. at 428, 623 P.2d 
1156. We have, however, observed that, " in some 
insmnees, tcacher misconduct can be so cgregious that 
thc sufficient cause determination can be made as a 
matter of law." 
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Molt v. Endicott Scll. DiM. No. 308, 105 Wash.2d 199, 
203,713 P.2d 98 (1986). 

~ 31 Our decision in Clarke harmoni7~s these two 
concerns: "[s]ufticient cause for a teacher's discharge 
exists as a matter of law where the teacher's deficiency is 
unremediable [ sic 1 and (I) materially and substantially 
afleets the teacher's performance, Hoagland, [95 
Wash.2d at 428,623 P.2d I 156J, MO/l, [105 Wash.2d at 
203,713 1'.2d 98]; or (2) lacks any positive educational 
aspect or Icgitimate professional purpose. I'ryse [v. 
Yakima Seh. Disl. No. 7 j, 30 Wash.App. [16,] 24,632 
1'.2d 60 1 (1981) I; Poller [v. Kalama Pub. Sch. Disl. 

No. 402 1. 3 I Wash.App. [838], 842, 644 1'.2d 1229 [ 
(19H2) J." Clarke v. Shoreline S(:h. DL\·I. No. 412, 106 

Wash.2d 102, 113-14, 720 1'.2d 793 (1986) (first 
emphasis added). We consider the Hoagland factors to 
determine whether n teacher's conduct substantially 
undennines a teacher's elTcctiveness. We also noted in 
Clarke that" [flirst, not all cight [ Hoagland 1 factors will 
be applicable in every tcacher dischargc casco Second, 
these factors arc not necessarily applicable when the 
cause for dismissal is the tcacher's improper performance 
of his duties .... Ncvertheless, these factors arc helpful in 
determining whether a teacher's effectiveness is impaired 
by his classroom deficiencies." [16] 

1261 P.3d 15411d. at 114,720 P.2d 793 (internal citations 
omitted). 

" 32 The Court of Appeals first deviated from our 
stated rule in Clarke in Sauter V. Mount Vernon School 

Districi No. 320, 58 Wash.App. 121, 791 1'.2d 549 
(1990). Relying on Pryse and Poller, [17] the Sauler 

court eliminated the remediability prong of the second 
Clarke tesl. 
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Sauler, 58 Wash.App. at 130-31, 791 P.2d 549. The 
Sauter test&mdash; sufficient cause for a teacher'S 
discharge exists as a matter of law where the teacher's 
deficiency is (I) irremediable and materially and 
substantially affects the teacher's performance or (2) 

lacks any positive educational aspect or legitimate 
professional purpose&mdasb; eradicated the signiticaot 
protections previously afforded teachers by the sufficient 
cause standard. II 8] Under the Sauter test, any 
misconduct will be grounds for discharge because, by 
definition, misconduct is behavior that n lacks any 
positive educational aspect or legitimate professional 
purpose." Id. at 130,791 1'.2d 549. 

,,33 The ramifications of the modified- Clarke rule 

arc glaringly apparent in Vinson. The Clarke rule as 
modified by Vinson holds that any time a teacher. in the 
course of his job, engages in conduct lacking any • 
professional purpose," that teacher may be discharged. 
Vilmm, 154 Wash.App. at 230, 225 P.3d 379. This 
creates a per se rule of discharge under which any 
school-day lapse, no matler how minor and no matter the 
context, will always constitute sufficient causc for the 
teacher'S discharge. Essentially, the Vinson court, relying 
on Sauler, removes the rt:quircd nexus between alleged 
teacher misconduct or deficiency and teaching 
perfonnance. We reject this alteration of our Clarke rule. 
The nexus requirement finds root in the constitution. See, 

e.g., Hoagland, 95 Wash.2d at 429, 623 P.2d 1156 (n [I]t 
would violate due process to discharge a teacher without 
showing actual impairment to performance." ). 

~ 34 Sufficient cause may be found as a matter of 
law, without applying the Clarke test or Hoagland 

factors, in only the most egregious cases. We hold that 
where a teacher engages in sexually exploitive conduct or 
physical abuse of a student, sufficient cause is established 
as a matter of law; the Clarke test and Hoagland factors 
(if applicable, .~('e 
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Clarke, 106 Wush.2d at 114, 720 P.2d 793) must be 
applied in all nonOagrant instances of misconduct. 

V. Attorney Fecs 

" 35 If a district employcc prcvails at the hearing 
otlicer level, RCW 28A.405.310(7)(e) provides for " 
reasonablc attorneys' fues." We reinstate the previous 
attorney fcc awarded by the superior court. 



~ 36 The District sought a writ of certiorari under 
RCW 7.16.040, whieh docs not provide for attorney fees. 
The District raised arguments only cognizable in an 
appeal under RCW 2I!A.405.320-.350, which docs 
provide for attorney fees but docs not pennit the District 
to arpeal. This would be an appropriate ease to award 
fees to Vinson, !>utthe legislature has not granted a right 
to attorney Ices under the constitutional writ. Therefore, 
Vinson is entitled only to attorney fees incurred at the 
hearing officer level, as authorized hy RCW 
2I!A.405.310(7)(c). 

CONCLUSION 

,,37 We reverse the Court of Appeals and reinstate 
thc superior court decision, which included an award of 
attorney fees for the underlying proceedings before the 
hearing 1261 P.3d 1551 officer. We hold tbat a statutory 
writ of certiorari pursuant to RCW 7.16.040 is not 
available to the District, overruling KeLm School Di.vlricl 

No. 453 v. Howell, 27 Wash.Apr. 69R, 621 P.2d 162 
(1980) to the edent it eonfliets with our decision. We 
further hold tbat the original Clarke test and the 
applicable Hoagland factors must be applied in all 
non flagrant cases to determine whether sufficient cause 
cxists to discharge a teacher. Only in cascs wbere there is 
cgrcgious conduct, C.g., sexually cxploitivc conduct or 
physical abuse of a student, may sufficient causc be 
found as a 
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matter oflaw without applying the original Clarke test 
and Hoagland factors . 

WE CONCUR: BARBARA A. MADSEN, Chief 
Justice, CHARLES W. JOHNSON, GERRY L. 
ALEXANDER, TOM CHAMBERS, SUSAN OWENS, 
MARY E. FAIRHURST, and DEBRA L. STEPHENS, 

Justices. 

J.M. JOHNSON, J. (dissenting). 

~ 3R The paramount duty of the State is to make 
ample provision for the cducation of all childrcn. WASH. 
CONS']'. art. I X, § I. ne implementation of this duty 
fulls to local school districts, which must protect students 
a~ well as provide for their education. Consequently, 
school districts must take action when tcachers mistreat 
students or otherwise fuil in their dulies. [I] Such action 
may incluclc clischargc from employmcnt. 

'1 39 Mr. David Vinson, a former teacher in the 
Federal Way School District (District), mistreatcd a 
student and failed to meet his duties as a teacher. He 
called a former student profane and derogatory names in 
a public plaec, specifically a restaumnt frequented by 
other students. He then lied about the incident and relatcd 
mailers during the COUTSC of the onicial District 
investigation. Beyond this, Mr. Vinson has three previous 
cases of misconduct ancl has already been disciplined by 

the District for the malicious harassment of a staff 
member. Today, this court's majority makes it more 
dimcult to discharge teachers and certificated employees 
than the legi~lature intended, even wherc clear cause for 
discharge exists. While I must acknowledge Mr. Vinson's 
long history as a tcacher, this does not excuse Mr. 
Vinson's misconduct or lying about it cluring an official 
investigation. Nor docs it justify the majority's decision to 
refuse the District a hearing to appeal thc hearing officer's 
decision tn allow Mr. Vinson to return to the classroom. 
The 
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hearing officer's decision that Mr. Vinson's misconduct 
was not sufficient cause \0 discharge him was clear error 
of law and should be reviewable in the courts. Because 
teachers must be held to a higher standard than the 
hearing examiner or majority allows, I respectfully 
dissent. 

FACTS 

~ 40 This case contains relatively few facts 
necessary to the legal analysis of whether the District has 
eausc \0 discharge Mr. Vinson and whether the District 
may appeal the hearing officer'S decision to the contrary. 
On May I, 2007, Mr. Vinson encountered a fonner 
student at a Taco Time restaurant in Federal Way. Mr. 
Vinson publicly called this student profane and 
derogatory names at the restaurant, which was frequcnted 
by other students. Thc District investigated the 
incident.[2] Mr. Vinson lied about the incidcnt and 
related matters during the course of the investigation. Mr. 
Vinson also sent a " harassing cmail" [3] \0 one of the 
employees who participated in the invcstigation. 

1261 P,3d 1561 , 41 The District notified Mr. 
Vinson that it had probable cause for his dischargc 
pursuant to RCW 28A.405.300. The District stated that 
the grounds described above" separatcly and collectively 
constitute[ ] sufficient causc for your discharge from 
District employmcnt." [4] The lettcr also highlighted 
three letters ofrcprimand Mr. Vinson had received for 
three prior incidents of misconduct: (I) A letter of 
reprimand for" inappropriatc checking of students" [5] in 
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2005, (2) a letter of reprimand for failure to provide 
legally rcquired accommodations for a child with a 
disability in 2005, and for insubordination,16] and (3) a 
letter of reprimand for" malicious harassment" of another 
staff member at Thomas Jeffcrson High School, for 
which he was removed from a coaching position and 
involuntarily transferred to Fcdeml Way High School in 
2005.ld. 

PROCEDURAL HISTORY 

~ 42 Mr. Vinson requested a hearing to contest the 



District's grounds for tcrmination. Ancr a c10scd hearing, 
the hearing omcer concluded the District did not havc 
sullieient cause to justify tcrmination of Mr. Vinson's 
employment. The hearing officer exeused Mr. Vinson's 
lying during the course of the investigation because 
Vinson "suggested plausible reasons lor his Iili lure to 
cooperate, based largely on his J(;elings that he could not 
and would not receive a lair and impartial investigation 
by [the Distrietj." Hr'g Offieer Decision ami Finding of 
Fact at 5, '\I 21. 

'1143 The hearing omcer also dismissed the gravity 
of Mr. Vinson's use of profane and derogatory names 
directed at a former student in a local restaurant. The 
hearing officer reasoned Ihat the targeted individual was 
no longer a student and noted that she had disparaged Mr. 
Vinson when she was a student. Purporting to apply the 
Clarke [71 and Iloagiand [Il] tests, the hearing omcer 
determined that there were extenuating circumstances 
that excused Mr. Vinson's conduct and lound no nexus 
between his conduct and his performance as teacher 
suffieient 10 give the District couse to terminate Mr. 
Vinson. [d. at 13, 16. 

" 44 The District sought review in King County 
Superior Court via RCW 7.16.040, the statutory writ of 
certiorari. 
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The writ was denied. Federal W~v &h: Di8/. No. 210 v. 
Vinson. No. 08-2-05374-1 (King County Super. Ct., 
Wash. May 15,2008). The District appcaled. The Court 
of Appeals initially dismissed the appeal as moo\, as Mr. 
Vinson had lound employment at a different school, no 
longer sought reinstatement at Federal Way High School, 
and had waived his right to reeover attorney fees. Resp't's 
Mot. to Dismiss as Moot at 2. 

'\I 45 Shortly aner the Court of Appeals dismissed 
the appeal as moot, however, Mr. Vinson served the 
District with a claim for damages alleging wrongful 
discbarge and violation o[chapter 49.60 RCW.[9J Thc 
District then filed lor reconsideration of the Court of 
Appeals' decision dismissing the appeal as moot, which 
was granted. Fed. Way Sch. Dist. No.2 J() v. Vinson. 154 
Wash.App. 220, 225 1'.3d 379 (2010). The Court of 
Appeals held that the trial court had abused its discretion 
in refusing to brrant the statutory writ of ccrtiorori and 
held that there was sullicicnt cause to discharge Mr. 
Vinson. [d. at 234, 225 P.3d 379. Mr. Vinson appealed to 
this courl. WCf"rranted revicw. Fed. Way Sch. Disl. No. 
:1I0 v. Vinson. 168 Wash.2d 1039,233 1'.3d 1189 (2010). 

ANALYSIS 

,,46 The majority's holding is legally incorrect. A 
school district has (and must have) an appeal from a 
hearing officer's decision revcrsing discharge for cause. 
Additionally, 

1261 P.3d 157) the statutory writ of certiorari in RCW 
7.16.040 is not equivalent to the appeal granted to 
teachers in RCW 2IlA.405.320-.350. Thus, it is 
unnecessary to hold that the statutory writ is not available 
to the District in order to reconcile RCW 7.16.040 with 
RCW 28A.405.320. The majority makes it more dillieult 
to discharge ccrtificated school employees than the 
legislature intended, allowing hearing ollieers, rather than 
school ollicials, to decide when cause lor discharge 
exists. 
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'\I 47 School districts are subject to the "general laws" 
codified in thc Revised Code of Washington because they 
arc undoubtedly municipal eorporotions or 
quasi-municipal corporations." Am. f'ed'n ofTeache,~~. 

Yakima Local 14115 v. Yakima Sch. Di.~t. No.7. 74 
Wash.2d 865, 868, 447 1'.2d 593 (1968); see also WASH. 
CONST. art. XI. § 10 (00 Corporolions for municipal 
purposes '" sball be su~iect to and controlled by general 
laws." ). Statutes relating 10 the same subject " arc to be 
read together as constituting a unified whole, to the end 
that a barmonious total statutory scheme evolves which 
maintains the intebrrity of the respective statutcs.oo State v. 
Wright. 84 Wash.2d 645, 650. 529 P.2d 453 (1974). Here, 
RCW 28A.405.320-.350 AND RCW 7.16.040 relate to 
the same subject: the right 0 f parties to appeal a hearing 
officer's decision. As such, they must be read together. 

~ 48 RCW 28AA05.320 expressly provides 
ccrtificated employees an appeal from a hearing officer's 
decision as a matter of right. It docs not expressly 
prohibit a school district's appeal. This is evident from the 
plain language of the statute.[IO] Contrary to the 
majority'S conclusion, this docs not mean that a school 
district cannot seek review via the long prcexisting 
statutory writ o[certiorari. RCW 7.16.040 slates; 

A writ of review shall be granted by any court, except a 
municipal or district court, when an inferior tribunal, 
board or officer, exercising judicial functions, has 
cxceeded the jurisdiction of such tribunal, board or 

officer, or onc acting illegally, or to correct any erroneous 
or void proceeding, or a proceeding not according to the 
course of the common law, and there is no 
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appeal, nor in thc judgmcnt of the court, any plain. 
speedy and adequate remedy at law. 

'\I 49 The majority concludes that the statutory writ 
of certiorari is unavailablc to the District because the 
slatutory writ allows for review of only clear errors of 
law. Majority at 153. According to the majority, this 
makes the statutory writ equivalent to an appeal as a 
mailer of right, which it says school districts do not have 
under RCW 2KA.405.320. Because the majority finds 
these two legislatively granted mechanisms ofappcal to 
be equivalent, it holds that the District is entitled \0 



neither. In other words, if the legislature did not intend to 
give school districts the right to appeal under RCW 
2RA.405.320. the legislature could not have intendcd 
school districts tn have an appeal using the long-standing 
statutory writ of certiorari . 

~ 50 The majority's logic rests on a false premise. 
As we recently affirmed in City (!fSeattle v. Holifield, 

170 Wash.2d 230, 240 !'Jd 1162 (2010), the statutory 
writ of certiorari docs not issue " only to correct mere 
errors of law." [d. at 245, 240 !'3d 1162. In order to 
invoke the statutory writ, therefore, the District must 
show something more than error of law hy the hearing 
officer. \-Jere, the District has shown far more than an 
error of law by the hearing officer and is entitled to the 
statutory writ of certiorari. The hearing examiner" acted 
illegally." /d. at 241,240 P.3d 1162. 

~ 51 We review a superior court's decision to grant 
a writ of review de novo. Commanda v. Cary, 143 
Wash.2d65I,654, 231'.3d 1086 (2001). Thestatutory 
writ of review shall issue when an inferior trihunal has .. 
(I) 

1261 P.3d 1581 exceeded its authority oraeted illegally 
and (2) no appeal nor any plain, spcedy, and adequate 
remedy at law exists." Holifield. 17!1 Wash.2d at 240,240 
P.3d 1162. lIere, the second prong is satisfied because 
RCW 28A.405.320 docs not expressly provide the 
District with a right to appeal. The question is whether 
the hearing officer" acted illegally" under the first prong. 

~ 52 An interior tribunal, board, or officer 
exereising judicial functions acts illegally when that 
tribunal, board, 
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or officer" (I) has committed an obvious error that 
would render further proceedings useless; (2) has 
committed probahle error and the decision suhstantially 
alters the status quo or substantially limits the freedom of 
a party to act; or (3) has so far departed from the accepted 
and IIsllal course of judicial proceedings as to call for the 
exercise of revisory jurisdiction by an appellate court." 
{d. at 244-45, 240 P.3d 1162. Holifield did not restrict 
this definition to rcview interlocutory decisions. See id. at 
245,240 1'.3d 1162 (deriving formula from RAI' 13.5(b) 
and RAJ' 2.3(b». 

~ 53 Thc second condition is clearly applicahle 
here. The hearing officer committed error by excusing 
Mr. Vinson's inexcusahlc conduct in a public place and 
later lying during the official investigation. In Clarke, we 
held that sufficient cause Iilr a teacher's discharge exists 
as a matter of law where the teacher's dcficiency is .. 
[ir)remediable and (I) materially and substantially affects 
the teacbcr's performance or (2) laeks any positive 
educational aspect or legitimate professional purpose." 
Clarke, 106 Wash.2d at 113-14, 720 P.2d 793 (emphasis 
added) (citations omitted). The Hoagland test provides 

guidelines to assess whether thc deficiency materially and 
substantially affects the teacher'S performance.[ II) 

~ 54 Mr. Vinson's conduct. however, is not a .. 
teaching deficiency" that can be remcdied. It is 
unacceptable hehavior that lacks any positive educational 
aspect or legitimate professional purpose. Clarke, 106 
Wasb.2d at 113-14, 720 P.2d 793; see alva Molt v. 

Hndicotl Sch. Dist. No. 308, 105 Wash.2d 199, 713 ".2d 
9H (19H6). In a case like this, the Clarke test is satisfied 
without consideration of whether Mr. Vinson's conduct 
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materially and substantially affects his performance. It is 
only necessary to look to the nature of the conduct and 
detcrmine whether it was acceptable for a teacher in the 
context in which it was performed.[ 12] 

~ 55 The hearing officer committed probable error 
by excusing Mr. Vinson's inexeusahle conduct and 
concluding the District did not have sufficient cause to 
diseharge Mr. Vinson. Additionally, not heing able to 
diseharge a teachcr for cause substantially alters the 
status quo (if it docs not, then the state of our educational 
system is sad indeed). The second factor ofthe I/olifield 
test applies. The trial court should have granted the 
District's petition for review via the statutory writ of 
certiorari. [13] The Court of Appeals' decision should be 

affirmed. 

CONCLUSION 

'1 56 The District has cause to discharge Mr. 
Vinson. Mr. Vinson eallcd a former studcnt profane and 
derogatory names in a public restaurant frequented by 
students near the school. He tben lied about the incident 
during thc course of an official 1261 P.Jd 1591 school 
district investigation. The majority's decision to refuse 
the District an appeal in this case is legally incorrect and 
flatly inconsistent with the duty our constitution imposes 
on the school districts of OUT state to remove teachers 
who mistreat studenl~ and fail to meet their duties. I 
dissent. 

Notes: 

[I J Christensen noted lIgenfrit? had referred to Vinson's 
sexual orientation in derogatory terms and thaI Ilgenfritz 
would not hire a lesbian teacher because ... he "already 
had enough of those at [Thomas Jeffersonj." Hearing 
OflieerTranscript (HOTR) at 74-75, 163-64, IRO-81, 
228-32, 255. 

[21 Christensen servoo on the hearing board panel that 
heard Vinson's appeal. Although Christensen knew 
Ilgenfritz had referred to Vinson's sexual orientation in 
derogatory terms on at least one occasion and this 
information was not ineluded in Wood's report, the 



appeliis panel upheld Wood's conclusion that Ilgenfritz 

had not harassed Vinson. 

[3] .. Checking" is the pinching of a studcnes cheek. 

14] Nistrian also alleged Vinson threatened to come to her 

plaec of employment, The Red Lobster, and make things 

difficult for her. !d. at 15. 

151 The hearing officer in this case entered a linding of 
fact that Nistrian is a "known liar" and he lound her 

testimony "lacking in credibility." She had previously 
been suspended Irom school for forgery and lying or 

dishonesty. HOFOF at 4, ~ 11. 

[61 The Court of Appeals held that .. under the second 

Clarke tcst, lying during thc COUl~c of an ol1icial 
investigation of professional misconduct lacks any 

professional purpose and is sufficient cause for 
termination as a matter of law." Vin.wlI, 154 Wash.App. 

at 230, 225 P.3d 379. 

[7] RCW 28A.405.320 states: 

Any teacher, principal, supervisor, superintendent, or 

other certificated employee, desiring to appeal from any 
action or failure to act upun the part uf a school board 
relating to the discharge or other action adversely 
affecting his or her conlmet status, or failure to renew 

that employcc's contract for the next ensuing term, within 

thirty days after his or her receipt of such decision or 
order, may serve upon the chair of the school board and 
file with the clerk of thc superior court in thc county in 

which thc school district is located a noticc of appcal 

which shall sct forth also in a clear and concise manner 

the errors complained oJ: 

[8] This statute was recodified by LAWS OF 1990, ch. 
33 § 4. For consistency, we usc the current code numbers. 
Older case law usually refers to the former code section 

numbers. 

19] The legislature knows how to give review to a school 
board as it has cxplicitly done so: " Either party to the 
proceedings in the superior court may seck appellatc 
review of the decision as any other civil action." RCW 

28A.405.360. This situation would arise if a district 

employee appealed a hearing officer's decision and 

prevailed in superior court. Appeal from the superior 

court's decision would thcn be available to both thc 
school district and district employee. 

P 01 Courts cannot "rcad into a statute anything which 
[it] may conceive that the Icgislature has unintentionally 

len out." Seattle As.f'n of Credit Men v. Gen. Motors 
Acceptallce Corp., IRR Wash. 635, 639, 63 1'.2d 359 

(1936). 

1111 RCW 7.16.040 states: 

A writ of review shall be granted by any court, except a 

municipal or district court, when an inferior tribunal, 

board, or officer, exereising judicial functions, has 

exceeded the jurisdiction of such tribunal, board or 

offiecr, or one acting illegally, or to correct any erroncous 
or void proceeding, or a proceeding not according to the 

course of the common law, and there is no appeal, nor in 

thc judgment of the court, any plain, speedy and adequatc 

remedy at law. 

[12J Chapter 28A.405 RCW, formerly chapter 28A.58 
RCW, was recodified by LAWS OF 1990, eh. 33, § 4. 

For consistency, we usc the current code numbers. Older 
case law usually refers to the formcr code section 
numbers. 

[13] " Since thc legislature saw fit ... to withhold from thc 
department any right to appeal from thc decisions of thc 

board, it follows that, in the absence of some legislative 
expression indicating a contrary intention, the superior 
court had no jurisdiction to entertain and grant 311 

application for certiorari which would, in effect, permit 
the department to do precisely what the legislature has 

said it may not do, to wit, obtain a review orthe board's 

decision by the superior court." State ex rei. 8ates v. 8d. 
ofinduf. ills. Appeals, 51 Wash.2d 125, 131-32,316 P.2d 
467 (1957). 

[14] n Agency action is arbitrary and capricious if there is 

no support in the record for the action. An agency action 

is not arbitTary and capricious when there is room for two 
opinions, despite a belief on the part of the reviewing 
court that the agency reached an erroncous conclusion." 

Tim J. Filer, The Scope of Judicial Review of Agency 
Actiolls ill Washingtoll Revisiled&mdash; Doctrine, 
Analy.~;.\·, and Propo.~ed Reyisiuns, 60 Wa.~h . L.Rev. 653, 
660 (1985) (footnote omitted). 

[15] The cight factors arc: 

(J) the age and maturity of the students; (2) the likelihood 

the teacher's conduct will have adversely affected 
students or other teachers; (3) the degree of the 

anticipated adversity; (4) thc proximity or remoteness in 

time of the conduct; (5) the extenuating or aggravating 
cireumstances surrounding thc conduct; (6) the likelihood 

that the conduct may be repeated; (7) the motives 
underlying the conduct; and (8) whether the conduct wi II 
have a chilling effect on the rights of the teachers 

involved or of other teachers. Hoagland, 95 Wash.2d at 
429-30,623 1'.2d 1156. 

[16J The Hoagland factors were applied in Clarke, which 

involved a teacher discharge for his on-site job 
performance. Clarke, 106 Wash.2d 3tI03-04, 720 P.2d 

791 . 

117] Pryse and Potter can be distinguished. Hoth are " 
egregious" teacher discharge ca.'ics. Pryse, 30 Wash.App. 
16, 632 P.2d 60 (teacher was discharged for making 

sexually explicit remarks to and having improper cuntact 

with female students); Potier, 31 Wash.App. 838, 644 



P.2d 1229 (teacher was discharged for inappropriate 
physical interactions occurring during class time with 
female studcnts). Sexually exploitive conducl " is 
inherently hannful to the student-teacher relationship and 

impacts the teacher's efTieieney." Pry.l"e, 30 Wash.App. at 
24, 632 1'.2d 60. 

(1 R) Four Court of Appeals decisions have followed 

Sauter's modified- Clarke rule: Wright v. Mead Sell. 
/);.I"t . No. 354. l!7 Wa~h.App. 624, 944 1).2d I (1997); 
Ru(:herl v. Freeman Sch. Di.fl., 106 Wash.App. 203, 22 
P.3d 841 (2001); Weems v. N. Franklin Sell. Dist. , 109 
Wash.App. 767, 37 P.3d 354 (2002); and Fed. Way Seh. 
Di.ft. v. Vin.mn, 154 Wash.App. 220, 225 P.3d 379 
(2010). 

[I] Teachers havc the duty " to cndeavor to impress on 
the minds of their pupils the principles of morality, truth, 
justicc, temperance, humanity and patriotism [and] to 
teach them to avoid ... profanity ancl falsehood .... " RCW 
28A.405.030. 'Ibis has been a constant in our educational 
system since territorial days. CODE OF 1881, § 3203. 

[2] The investigation was conducted by the same District 
investigator who had conducted an investigation of a 
2005 claim against Mr. Vinson for malicious harassment, 
and who had dismissed a claim by Mr. Vinson of sexual 
harassment by staff at Thomas Jefferson lIigh School. 
The staff have been disciplined by the District for other 

instances of misconduct. See Hr'g Officer's Certification 
of R., Ex. D. The student Mr. Vinson encountered at 
Taco Time was involved in the 2005 investigation. 

(31 Clerk's Papers at 27. 

[4] Jd. 

[5) Jd. " Checking" is the pinching of a student's check. 

[6] See id. 

[7] Clarke II. Shoreline Sch. IJisl. No. 412, 106 Wash.2d 
102, 113-14, no 1'.2d 793 (19R6). 

[8] Hoagland 1'. Mount Vernon Seh. Dist. No. 320. 95 
Wash.2d 424, 623 P.2d 1156 (1911 I). 

[9] Resp't's Answer to Appellant's Mot. for Recons. at 2; 

Appellant's Mot. for Recons. at 2. 

[I OII~CW 28A.405.320 provides: 

Any teacher, principal, supervisor, superintendent, or 
other certificated employee, desiring 10 appeal from any 
action or failure to act upon the part of a school boanl 

relating to the discharge or other action adversely 
affecting his or her contract status, or failure to renew 
that employee's contract for the next ensuing term, within 
thirty days after his or her receipt of such decision or 
order, may serve upon the chair of the school board and 
file with the clerk orthe superior court in the county in 

which the school district is located a noticc of appeal 
which shall set forth also in a clear and concise manner 
Ihe errors complained of. 

1111 These guidelines are" (I) the age and maturity of the 
students; (2) the likelihood the teacher's conduct will 
have adversely affected students or other teachers; (3) the 
degree of the anticipated adversity; (4) the proximity or 

remoteness in time of the conduct; (5) the extenuating or 
aggravating circumstances surrounding the conduct; (6) 
the likelihood that the conduct may be repeated; (7) the 
motives underlying the conduct; and (8) whether the 

conduct will have a chilling effect on the rights of the 
teachers involved or of other teachers." Hoagland. 95 
Wash.2d at 429-30, 623 P.2d 1156. 

[12] Even so, it is difficult to believe thnt Mr. Vinson's 
conduct has not materially and substantially affected Mr. 
Vinson's performance a~ a teacher, given the public 
nature of his rant at a former student and the protracted 
nature of this dispute, in part because of Vinson's 
falsehoods. See Hoagland. 95 Wash.2d at 428, 623 1'.2d 
1156. 

[13] I agree with the majority's conclusion that the 
constitutional writ of certiorari is also available to thc 
District but question whether the scope of review is 
necessarily limited to whether the hearing officer's 
actions were "arbitrary, capricious, or illegal" in a case 
involving article IX of our state constitution. 


