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Medina Is Not Entitled To a Writ of Review

Medina’s arguments regarding back pay are not properly before
this Court and can be disregarded in their entirety. Medina was not and is
not entitled to a Statutory Writ of Review and it cannot prove or properly
allege the elements that must exist to support a Constitutional Writ of
Review. Because it is not entitled to a Writ of Review, its arguments
concerning back pay should not have been considered by the Superior
Court and are not properly before this court.

RCW 41.12.090 provides for an appeal only by the disciplined
police officer; it does not provide for an appeal by the City. The
legislature made this decision in enacting RCW 41.12.090; the Courts are
not empowered to re-write that legislative action.

This conclusion is mandated by the recent and nearly unanimous
decision of the Washington Supreme Court (with only J. Johnson dissenting)
in Federal Way School District No. 210 v. Vinson, 172 Wn.2d 756 (Wash.
2011). In Federal Way, the Supreme Court analyzed the statute authorizing
the Writ of Review, RCW 7.16.040, in the context of a statute, RCW
28A.405.320, that provides teachers, but not the school board, with the right
to appeal an adverse employment action:

The legislature has created a procedure and given only one party a

right to appeal; allowing the District to seek review via statutory
writ, which under Kelso is nearly identical to an appeal, undermines



this legislative intent. A writ of certiorari is clearly not meant to be a
substitute for an appeal and cannot be used to circumvent the
legislature's clear directive; thus, the statutory writ is not
available . . .

The Statutory Writ of Review cannot be used in this case to

circumvent the legislature’s clear directive, set forth in RCW 41.12.090, that

only Skinner, as the disciplined police officer has the right of appeal. To

hold otherwise would undermine the legislature and the Supreme Court’s

decision in Federal Way.

The Washington Supreme Court also held that the Federal Way

School District might nonetheless be entitled to a constitutional Writ of

Review. The Court noted, however, that the right to a constitutional writ is

very limited. The Court’s decision imposes a burden that Medina cannot

meet. The Washington Supreme Court, in Federal Way, held:

The Washington State Constitution recognizes the right to seek
discretionary review of an administrative agency decision under the
court's inherent constitutional power (also known as constitutional
or common law certiorari). CONST. art. IV, §§ 4,6. "The scope of
review is limited to whether the hearing officer's actions were
arbitrary, capricious, or illegal, thus violating a claimant's
fundamental right to be free from such action." Foster v. King
County, 83 Wash.App. 339, 346, 921 P.2d 552 (1996), Bridle Trails,
45 Wash.App. at 252, 724 P.2d 1110; Pierce County Sheriff v. Civil
Serv. Comm'n, 98 Wash.2d 690, 693-94, 658 P.2d 648 (1983)
(constitutional certiorari is limited to a review of the record to
determine whether the challenged decision or act was arbitrary and
capricious or contrary to law). "The fundamental purpose of the
constitutional writ of certiorari is to enable a court of review to
determine whether the proceedings below were within the lower
tribunal's jurisdiction and authority." Saldin Secs.,Inc. v. Snohomish




County, 134 Wash.2d 288, 292, 949 P.2d 370 (1998). Thus, a court
will accept review only if the appellant can allege facts that, if
verified, would establish that the lower tribunal's decision was illegal
or arbitrary and capricious. Pierce County Sheriff, 98 Wash.2d at
693-94, 658 P.2d 648.

Federal Way at 769 (emphasis added).

Medina has not argued (and cannot properly argue) that the Civil
Service Commission’s decision was arbitrary and capricious. In fact,
Medina has accepted nearly all of the Commission’s nineteen page decision,
including its Findings, the Order to reinstate Skinner and the imposition of
modified discipline, rendered after a detailed investigation by the
Commission. Medina contests only the award of back pay, arguing that
such an award was illegal. However, as the State Supreme Court held in
Federal Way:

'[1llegality' is a 'nebulous term."' " Wash.Pub. Emps. Ass'n v. Wash.
Pers. Res. Bd., 91 Wash.App.640, 652, 959 P.2d 143 (1998) (quoting
King County v.Wash. State Bd. of Tax Appeals, 28 Wash. App. 230,
242,622 P.2d 898 (1981)). In the constitutional certiorari context,
illegality refers to an agency's jurisdiction and authority to perform
an act. Id.; Saldin, 134 Wash.2d at 292, 949 P.2d 370. " [A]n alleged
error of law is insufficient to invoke the court's constitutional power
of review." Wash. Pub. Emps. Ass'n, 91 Wash.App. at 658, 959 P.2d
143, ... Because the hearing officer was within his statutory
authority to issue a decision under RCW 28A.405.310, his actions
were not illegal. Accordingly, we deny the request for a
constitutional writ. It was error for the Court of Appeals to address
the law of sufficient cause since an alleged error of law is not
adequate grounds to invoke the court's constitutional power of
review.

Federal Way at 770.



Medina’s argument that the award of back pay is illegal is merely an
assertion that the award is an error of law, a misinterpretation of RCW
41.12.090. Indeed, the Superior Court’s decision was based on an
interpretation of the language 0f 41.12.090. There was no evidence that the
Commission was acting outside of its jurisdictional authority, the authority
to review and modify discipline imposed on Medina police officers, only
that it misinterpreted RCW 41.12.090. This alleged error of law is
insufficient to support a constitutional writ of review. The Commission was
granted the authority to modify the discipline imposed on Lt. Skinner and it
did just that. The Commission acted entirely within the jurisdictional
authority granted to it under RCW 41.12.090. The Commission’s decision
does not provide grounds for the issuance of a constitutional writ of review.
Conclusion

Medina is not entitled to either a Statutory Writ of Review or a
Constitutional Writ of Review. Because of this, the Superior Court should
not have granted a writ of review and, consequently, it should not have
considered Medina’s arguments concerning the back pay award to Skinner.
Likewise, Medina has no basis to argue its appeal in this Court. For these
reasons, Skinner respectfully asks this Court to vacate the Memorandum

Opinion of the Superior Court and the Orders contained therein.



Respectfully submitted this 4th day of March 2014.

-

William J. Murphy
WSBA No. 19002
Attorney for Appellant Skinner
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9 1 A public school lcacher or other certificated
cmployee discharged by a school district may obtain
review by a hearing officer and appeal an adversc
decision of the hearing officer to superior courl. But the
Iegislature did not give school districts the right to appeal
an adverse hecaring officer decision. When a hearing
officer decided in favor of petitioner David Vinson and
against respondent Federal Way School District, the
school district sought review of the decision by statutory
writ of certiorari. The superior court denicd the writ, but
the Court of Appcals reversed, finding sufTicient causc 1o
terminate Vinson.

9 2 Wc hold that thc statutory writ, an
extraordinary remedy, is not available to the [261 P.3d
148] school district. In contrast, the constitutional writ is
always available to a party sccking relicl from arbitrary,
capricious, or illegal acts. The hcaring officer acted
within thc limits of his statutory authority, and his final
decision was not arbitrary or capricious. We reverse the
Court of Appeals and rcinstate the attorney fees awarded
by thc supcrior court.

FACTS AND PROCEDURAL HISTORY

9 3 David Vinson taught school in the Federal Way
School District (District) from 1988 until July 2007
without incident. By all accounts, Vinson was an
inspiring and incredibly cfTective teacher.

9 4 In January 2005, Vinson filed a complaint with
the District alleging scxual and malicious harassment
against Thomas JefTerson High School Principal, George
llgenfrilz, and teacher, Christopher Kraght. He alleged
Ilgenfritz failed to support Vinson when a parent called
him a " Maming faggot” during a school sports event in
2002; Vinson is
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openly gay. After this alleged incident, Vinson claims
llgenfritz targeled him for retaliation by forcing
unnccessary classroom moves and undesirable teaching
schedules. Vinson alleged Kraght, while speaking to
students, repeatedly made antigay remarks targeting
Vinson.

Y 5 There had been previous complaints aboul
lgenfritz filed by [cmale teachers. In the course of
investigating these complaints, Chuck Christensen, the
District's cxccutive dircctor of human resources,
confirmed Ilgenfritz  uwsed offensive  language[1]
Christensen placed these investigation noles in Hgenfritz's
file in the District's human resources office but did not
notify anyonc of this unbccoming conduct.

9 6 Vinson's harassmenl complaint against llgenfritz
and Kraght was assigned to District investigator Courtncy
Wood. Wood refused to interview identified student
witnesses and ignored or failed to discover Christensen's
carlier investigation notes. Wood also ncglected 1o
discover common knowledge among teachers that
llgenfritz made sexist and homophobic remarks al stafl
meelings and did not take Vinson's allegations of
homophobia scriously. Wood concluded neither Tlgenfritz
nor Kraght had harasscd Vinson. Vinson appealed 1hal
decision.[2]

9 7 On May 12, 2007, two days afier filing his
appeal, Vinson reccived a reprimand letier about "
checking.” |3] He had never reccived a verbal waming
about this action, Vinson also received a reprimand letter
for failing to follow a student individualized education
plan (IEP). Later that summcr, Wood investigated a
complaint filed by teacher
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Christopher Kraght alleging Vinson had harassed him
through anonymous e-mails critical of Kraght's job
performance. Wood's investigation of Kraght's complaint
was far more thorough than Wood's carlier investigation



of Vinson's complaint against llgenfritz and Kraght.
Wood interviewed scveral students, including Rebecca
Nistrian. Wood upheld Kraght's harassment complaint
against Vinson. Vinson was instructed not to retaliate
against any of the wiltnesses who participated in the
investigation. As a result of these reprimands, Vinson
was transferred from Thomas Jefferson Iligh School to
Federal Way High School.

9 8 Vinson continued to cxcel as a tcacher at
Federal Way; he was cven featured in a Seattle Times
article highlighting the success of the Washington
Assessment of Student Learning (WASL) program
Vinson had created. Aler school hours on May 1, 2007,
Vinson encountered  Rebecca Nistrian at a Taco Time
restaurant. Nistrian was a former [261 P.3d 149] student
who had previously called Vinson a " faggot” on at least
one occasion. Hearing Officer Decision and Finding and
Fact (HOFOF) al 4, § 12. Nistrian initiated the exchange;
the cxact words cxchanged are in disputc. Nistrian
testified she said " hi," while Vinson claims that Nistrian
asked, " [Wlhy aren't you at [Thomas Jelferson]?", a
reference 1o his having been transferred to Federal Way
following the investigation for which Nistrian had been
interviewed. Hearing OlTicer Transcript (HOTR) at 408.
Nistrian's comment initiatcd a slew of vulgar words
between the two.[4] The verbal exchange was multual and
brief, lasting less than 20 scconds.

4 9 Nistrian reported the Taco Time incident to the
District's human resources dircctor, Christensen, who
again assigned the investigation to Wood. Nistrian
claimed students accompanicd Vinson at the Taco Time
incidenl, but this allegation was ncver validated. Vinson
was understandably concerned about Wood's perceived
lack of impartiality.
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Vinson cxpressed  this concern at the start of their
intervicw on May 22, 2007, but Wood ignored him.
Without first cxplaining what the complaint was about,
Wood also mentioned the police might be involved,
causing Vinson to panic. Both Nistrian and Vinson
ultimatcly admitted to lying during the coursc of the
investigation by Wood.[5] DURING THE SUMMER of
2007, as the investipalion proceeded, vinson continued o
work at Federal Way High School&mdash; he was never
placcd on administrative lcave.

9 10 On July 5, 2007, pursuant to RCW
28A.405.300, the District notified Vinson of probable
cause for discharge. Thc notice was based on alleged
harassment of and retaliation against a former student and
dishonesty during the investigation of thosc allegations.
Vinson appealed pursuant to RCW 28A.405.300, and a
hearing was held on November 27 and 28, 2007. Hearing
OfTicer John G. Cooper presided over the appeal.

9 11 Hearing Officer Cooper found that the District

failed to establish sufficicnt causc to justify termination
of Vinson's employment. OF the District's grounds for
dismissal, Cooper found Vinson's lic to Wood the mos!
troubling but rcasoned thal Vinson's bchavior was
understandable based on Vinson's reasonable beliel that
Wood would nol conduct a fair and impartial
investigation and that the investigation was not conducted
fairly or impartially. Applying the eight-factor test from
Hoagland v. Mount Vernon School District No. 320, 95
Wash.2d 424, 623 P.2d 1156 (1981), Cooper ruled that
the District did not have sufficient cause to discharge
Vinson.

§ 12 The District sought review via writ of
certiorari, RCW 7.16.040, in King Counly Superior
Court. Judge Mary Yu denicd the writ, affirming the
hearing board officer's ruling and granting attorney fees
for the administrative
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hearing. Fed. Way Sch. Dist. No. 210 v. Vinson, No.
08-2-05374-1 (King County Super. Ct., Wash., May 15,
2008). The District filed an appecal. In the meantime,
Vinson found employment with another school and gave
notice that he was rescinding his application for
rcinstatcment and waiving his right to rccover attorncy
fees. Division One of the Court of Appcals dismissed the
appeal as moot. Fed. Way Sch. Dist. No. 210 v. Vinson,
206 P.3d 1271 (2009).

9 13 The District then filed a motion for
reconsideration on the ground that the partics had not
scltled. Rather, Vinson had unilaterally withdrawn his
request and waived his right to attorney [ees. The Court
of Appeals granted the motion for reconsideration and
withdrew its original opinion, holding that it had
jurisdiction pursuant to RCW 7.16.350 and RAP
2.2(a)(1). Fed. Way Sch. Dist. No. 210 v. Vinson, 154
Wash.App. 220, 228 n. 7, 225 P.3d 379 (2010). Two
judges found there was sufficient causc for termination
over a vigorous dissent.[6] The two-

[261 P.3d 150] judge majority reversed the superior
court's denial of the wril and wvacated the order that
affirmed the hearing officer and awarded attorney fecs to
Vinson. Vinson appealed to this court, and we granted
review. Fed. Way Sch. Dist. No. 210 v. Vinson, 168
Wash.2d 1039, 233 P.3d 889 (2010).

Y 14 The District submitted a motion to strike
Vinson's answer 1o bricl' of amicus or for leave to filc a
supplemental brief. We granted leave to both partics to
file supplemental bricfs addressing  the applicability of
RCW 28A.405.340 and City of Seattle v. Holifield, 170
Wash.2d 230, 240 P.3d 1162 (2010).

ANALYSIS

9 15 The cxtent of a superior court’s authority to



grant a writ of certiorari is a question of law.
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City of Seattle v. Holifield, 170 Wash.2d 230, 240 P.3d
1162, 1166 (2010) (citing Commanda v. Cary, 143
Wash.2d 651, 654, 23 P.3d 1086 (2001)). We review
questions of law de novo. Labriola v. Pollard Grp., Inc.,
152 Wash.2d 828, 100 P.3d 791 (2004).

1. Statutory Interpretation

9 16 Our fundamental objcctive in construing a
statute is to ascertain and carry out the intent of the
legislature. State v. Alvarez, 128 Wash.2d 1, 11, 904 P.2d
754 (1995). The intent of the legislature must be
determined primarily from the language of the slatule
itsclf. Lacey Nursing Ctr. v. Dep't of Revenue, 128
Wash.2d 40, 53, 905 P.2d 338 (1995). We construc the
meaning of a stalute by reading it in its enlirety, Dep't of
Ecology v. Campbell & Gwinn, LLC, 146 Wash.2d 1, 11,
43 P.3d 4 (2002), and considering the cntire sequence of
all statutes rclating 1o the same subject matter, /n re
Donnelly’s Estates, 81 Wash.2d 430, 435, 502 P.2d 1163
(1972).

11. The District Has No Righl of Appcal

9 17 School districts arc municipal or
quasi-municipal corporations. Am. Fed'n of Teachers
Local 1485 v. Yakima Sch. Dist. 7, 74 Wash.2d 865, 447
P.2d 593 (1968). They arc crealurcs of statules. As merc
inventions of the legislature, they " can cxercisc only
such powers as the legislature has granted in express
words, or thosc nccessary or fairly implicd in, or incident
to, powers cxpressly granted or those cssential 1o the
declared objects and purposes of such district.” Noe v.
Edmonds Sch. Dist. No. 15, 83 Wash.2d 97, 103, 515
P.2d 977 (1973) (cmphasis added). Where a siatule,
which is the source of a municipal or quasi-municipal
corporation's power, confers specific functions to a party,
such functions may not be delegated o others. /d. "
School districts arc no cxception to the rule." /d. Under
Title 28A RCW the lcgislature has given district
employces,
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but not the district, the right to appeal a hearing olTicer's
decision Lo superior court. RCW 28A.405.320.[7]

9 18 Prior to 1977, a teacher contesting the school
district's action alTecting the teacher's contractual right
was cntitled to a hearing hefore the school hoard. LAWS
OF 1975-76, 2d Tix.Scss., ch. 114, § 5, RCW
28A.405.310 (formerly RCW 28A.58.455).[8] Judicial
appeals from the school board's decision were available
to the teacher, there being no reason to provide a right of
judicial review by the board from its own decision. RCW
28A.405.320 (formerly RCW 28A.58.460).

9 19 In 1977, thc legislature replaced the school
board with an independent hcaring officer as the tribunal
lo review the validity of the school district's action
allecting [261 P.3d 151] the leacher's contract, LAWS
OF 1977, 1st Ex.Scss., ch. 7. The legislaturc could havc,
but chose not 1o, change RCW 28A.405.320 to give the
district the right to appeal an adversc hearing officer
decision.[9] Under Title 28A RCW the legislature has
given district employces exclusive power o appeal a
hcaring board officer's decision while simultancously
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declining to authorize a school district to do so.[I0]JRCW

28A.405.320. Unquestionably, the lcgislature intended
that school districts would not have the right to seck
review in superior courl in cascs of this type.

Il. The Statutory Writ of Certiorari Is Not
Available to the District

9 20 Therc arc two classcs of writs: (1) the
constitutional common law writ and (2) the statutory writ.
Commanda, 143 Wash.2d at 654-55, 23 P.3d 1086. The
District here sought review pursuant to RCW 7.16.040,
[11] the statutory wril.

9 21 The District argues for a broad scope of review
under the statutory writ, relying on Kelso School District
No. 453 v. Howell, 27 Wash.App. 698, 621 P.2d 162
(1980). The Kelso court recognized that review under the
statutory writ must be more limited than under chapter
28A.405 RCW,[12] but expansively defined review
under the writ to include violation of constitutional
principlcs, cxceeding statutory jurisdiction, clear crror of
law, or arbitrary and capricious decision-making. /d. at
701, 621 P.2d 162. Indced, the only diffcrence between
the statulory writ and review under chapter 2RA.405
RCW identified in Kelso is that the latter included review
of findings under the clearly erroneous test. [, at 701-02,
621 P.2d 162.

9 22 Court of Appcals Judge Dwyer, disscnling in
this casc, criticized the two-judge majority for following
the
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principles of Kelso, which he characlerized as an "

affront" to the Iegislature's decision to deny the District
the right of appecal from the hearing officer decision.
Vinson, 154 Wash.App. at 236-37, 225 P.3d 379 (Dwyer,
A.C.J., dissenting). We agree with Judge Dwyer that the
broad vicw adopted in Kelvo conflicts with the
legislature's decision 1o give Icachers but not school
districts the right to appeal.

Y 23 The disagreecment  between the Court of
Appecals majority and dissent highlights the basic
conundrum in this case&mdash; how 1o reconcile the
legislaturce’s grant of review by statutory writ, RCW



7.16.040, with the legislaturc's denial of review to an
administrative agency, the school district, in RCW
28A.405.320. We read these two slatules together and
must give meaning to both. The legislature has created a
procedure and given only one party a right to appeal;
allowing the District lo scek review  via stalulory wril,
which undcr Kelso is ncarly identical to an appeal,
undermines this legislative intent.[13]

[261 P.3d 152] A writ of certiorari is clearly not meant to
be asubstitutc for an appcal and cannot be used to
circumvent the legislature's  clear dircctive; thus, the
statulory wril is not available to the District.

9 24 A constitutional right to judicial review still
exists notwithstanding the district's inability to appeal.
CONST. arl. 1V, § 6; Williams v. Seattle Sch. Dist. No. 1,
97 Wash.2d 215, 643 P.2d 426 (1982). The District did
not specifically request review under this  court's
conslilutional authority; however, the pleadings were
sufficient to raisc the issuc of our inhcrent power to
review. CONST. art. 1V, § 4, see also Bridle Trails Cmiy.
Club v. City of Bellevue, 45 Wash.App. 248, 254, 724
P.2d 1110 (1986).
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9] 25 The Washington State Constilution recognizes the
right to seck discretionary review of an administrative
agency decision under the court's inherent constitulional
power (also known as constitutional or common law
certiorari). CONST. art. 1V, §§ 4, 6. " The scope of
review is limiled to whether the hearing olTicer's aclions
were arbitrary, capricious, or illegal, thus violating a
claimant's fundamental right to be free from such action.”
Foster v. King County, 83 Wash.App. 339, 346, 921 P.2d
552 (1996); Bridle Trails, 45 Wash.App. at 252, 724 P.2d
1110; Pierce County Sheriff v. Civil Serv. Comm'n, 98
Wash.2d 690, 693-94, 658 P2d 648 (1983)
(constitutional ccrtiorari is limited 1o a review of the
record 1o determine whether the challenged decision or
act was arbitrary and capricious or conirary to law). " The
fundamental purposc of the constitutional writ of
certiorari is 1o cnable a court of review to determine
whether the proceedings below were within  the lower
tribunal's jurisdiction and authority." Saldin Secs., Inc. v.
Snohomish County, 134 Wash.2d 288, 292, 949 P.2d 370
(1998). Thus, a court will accept review only if the
appellant can allege facts that, if verificd, would cstablish
that the lower tribunal's decision was illegal or arbitrary
and capricious. Pierce County Sheriff, 98 Wash.2d at
693-94, 658 P.2d 648.

9 26 " The scope of court review should be very
narrow, ... and onc who sccks to demonstrate that aclion
is arbitrary or capricious musl carry a hcavy burden." Jd.
al 695, 658 I'.2d 648. Arbitrary and capricious action is "
* willful and unrcasoning action, taken without regard to
or consideration of the facts and circumslances
surrounding the action.! " [14] Foster, 83 Wash.App. at

347,921 P.2d 552 (quoting Kerr-Belmark Constr. Co. v.
City Council, 36 Wash.App. 370, 373, 674 P.2d 684
(1984)). Hearing  OfTicer Cooper conducted a two-day
hearing
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. In a 16-page opinion, he found the District failed to
cslablish sufficient causc to justify tcrmination of
Vinson's employment. His detailed lindings of fact and
conclusions of law demonstrate that he considered the
relevant facts and legal authority. His written decision
shows carcful deliberation and cannot be said to be
arbitrary and capricious. We next cxamine whether the
hearing officer’s decision was so clearly illegal as to call
for revision by constitutional writ.

9 27 " " [I]Jllegality’ is a ' nchulous term.! " Wash.
Pub. Emps. Ass'n v. Wash. Pers. Res. Bd., 91 Wash.App.
640, 652, 959 P.2d 143 (1998) (quoting King County v.
Wash. State Bd. of Tax Appeals, 28 Wash. App. 230, 242,
622 11.2d 898 (1981)). In the constitutional certiorari
context, illegality refers to an agency's jurisdiction and
authority to perform an act. [d.; Saldin, 134 Wash.2d at
292, 949 P.2d 370. " |Aln alleged crror of law is
insufficicnt to invoke the court's constitutional power of
review." Wash. Pub. Emps. Ass'n, 91 Wash.App. at 658,
959 P.2d 143, The District claims the hearing ofTicer
committed clear crror of law by applying the Hoagland
factors, and this error cannot be correcied by any other
means. The District's claim does not satisfy any of the
requircments necessary for grant of a constitutional writ.
The hearing officer's powers and authority are outlined in
RCW 28A.405.310.

1261 P.3d 153] RCW 2BA.405.310 pgranis a hearing
officer jurisdiction to decide appeals from a school
district's determination of probable causc to discharge.
Because the hearing officer was within his statutory
authority 1o issuc a decision under RCW 28A.405.310,
his actions were not illegal. Accordingly, we deny the
request for a constitutional writ.

9 28 It was crror for the Court ol Appeals 1o address
the law of sufTicient cause since an alleged crror of law is
not adcquate grounds to invoke the court's constitutional
power of review. But cven if the District had aright to
statutory wril of certiorari pursuant o RCW 7,16.040,
which allows for review of clear crrors of law, we would
still reverse because the Court of Appeals has crroncously
removed the

Page 771

requircd nexus between alleged teacher misconduct or
deficicncy and teacher performance.

IV. Sufficient Cause Requircs Nexus Between
Misconduct and Teaching Effcctivencss

4 29 The cmployment contract of a nonprovisional



tcachcr may not be terminated except for " sufficient

causc." RCW 28A.400.300(1). SulTicicnt causc is not
defined by staluie; thus, our courts have construed the
phrase to give it meaning.

5 30 This court in Hoagland interpreted sulTicient
causc to mecan " a showing of conduct which materially
and substantially  affects the teacher's performance."
Hoagland, 95 Wash.2d at 428, 623 P.2d 1156 (cmphasis
added). " [1)t would violate duc process to discharge a
tecacher without a showing of actual impairment to
performance.” /d. at 429, 623 1".2d 1156, We noted that "
because the statutes do not stipulate certain conduct as
per s¢ grounds for dismissal, it will be a question of fact
whether the complained of acts constitute sufTicient
cause.” Jd. at 428, 623 P.2d 1156. We listed cight factors
that should be considered prior to dismissal of a tcacher,
[15] noting that they are relevant to any determination ol
teacher cffectivencess, " the touchstone for all dismissals.”
Id. a1 430, 623 P.2d 1156. These factors were designed (o
cnsure that il a teacher’s conduct outside the profession is
the basis for dismissal, the conduct has some nexus to
performance of dutics as a teacher. Id. at 428, 623 P.2d
1156. Wc have, howcver, obscerved that, " in somc
instances, teacher misconduct can be so cgregious that
the sufficient causc delermination can be made as a
matter of law."
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Mott v. Endicoit Sch. Dist. No. 308, 105 Wash.2d 199,
203, 713 P.2d 98 (1986).

9 31 Our decision in Clarke harmonizes these two
concerns: " [sJufficient cause for ateacher's discharge
cxists as a malter of law wherc the tcacher's deficiency is
unremediable [ sic | and (1) materially and substantially
affccts the eacher's performance, Hoagland, [95
Wash.2d at 428, 623 P.2d 1156), Mott, [105 Wash.2d at
203,713 P.2d 98]; or (2) lacks any positive cducational
aspect or legitimale professional purpose. Pryse [ v
Yakima Sch. Dist. No. 7 |, 30 Wash.App. [16,] 24, 632
P.2d 60 | (1981) |; Potter | v. Kalama Pub. Sch. Dist.
No. 402 1, 31 Wash. App. [838], 842, 644 PP.2d 1229 |
(1982) |." Clarke v. Shoreline Sch. Dist. No. 412, 106
Wash.2d 102, 113-14, 720 P.2d 793 (1986) (first
cmphasis added). We consider the floagland faclors 1o
determine whether a  tcacher’s conduct substantially
undermines a teacher's cllectivencss. We also noted in
Clarke that " [[irst, not all eight [ floagland | faclors will
be applicable in every teacher discharge casc. Sccond,
these faclors arc nol nceessarily applicable when the
causc for dismissal is the tcacher's improper performance
of his dutics.... Nevertheless, these factors are helpful in
determining whether a teacher's cilectivencss is impaired
by his classroom deficiencics." [16]

[261 P.3d 154]/d. at 114, 720 P.2d 793 (intcrnal citations
omitted).

4 32 The Court of Appeals first deviated from our
stated rule in Clarke in Sauter v. Mount Vernon School
District No. 320, 58 Wash.App. 121, 791 P.2d 549
(1990). Relying on Pryse and Potter, [17] the Sauter
court climinated the remediability prong of the second
Clarke lesl.
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Sauter, 58 Wash.App. at 130-31, 791 P.2d 549. The
Sauter test&mdash; sufTicient cause for a tcacher's
discharge cxists as a matter of law where the teacher's
deficiency is (1) irremediable and materially and
substantinlly alfeets the teacher's performance or (2)
lacks any positive cducational aspect or legitimate
professional purpose&mdash; cradicated the significant
prolcctions previously afforded teachers by the sufficient
causc standard|18] Under the Sauter test, any
misconducl will be grounds for discharge because, by
definition, misconduct is bchavior that " lacks any
positive cducational aspect or legitimate professional
purpose.” Id. at 130, 791 P.2d 549.

9 33 The ramifications of the modificd- Clarke rule
arc glaringly apparenl in Vinson. The Clarke rule as
modified by Finson holds that any timc a tcacher, in the
coursc of his job, cngages in conduct lacking any "
professional purpose,” that teacher may be discharged.
Vinson, 154 Wash.App. at 230, 225 P.3d 379. This
creales a per s¢ rule of discharge under which any
school-day lapse, no matter how minor and no matter the
context, will always constitute sufficicnt cause for the
teacher's discharge. Essentially, the Vinson court, relying
on Sauter, removes the required nexus between alleped
tecacher misconduct or deficiency and teaching
performance. We reject this alteration of our Clarke rule.
The nexus requircment finds root in the constitution. See,
e.g., Hoagland, 95 Wash.2d at 429, 623 P.2d 1156 (" [I]t
would violate duc process to discharge a teacher without
showing actual impairment to performance.” ).

9 34 Sufficient causc may be found as a matter of
law, without applying the Clarke test or Floagland
factors, in only thc most cgregious cases. We hold that
where a tcacher engages in sexually exploitive conduct or
physical abusc of a student, sufTicicnt cause is established
as a matler of law; the Clarke test and Hoagland factors
(il applicable, see
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Clarke, 106 Wash.2d at 114, 720 P.2d 793) must be
applicd in all nonflagrant instanccs of misconduct.

V. Attorney Fees

q 35 If adistrict cmploycc prevails at the hearing
officer level, RCW 28A.405.310(7)(¢) provides for "
reasonable attorneys' fees." We rcinstate the previous
attorney fee awarded by the superior counrt,



9 36 The District sought a writ of certiorari under
RCW 7.16.040, which docs not provide for attorney lecs.
The District raised arguments only cognizable in an
appcal under RCW 28A.405.320-350, which docs
provide for attorney lees but does not permit the District
to appeal. This would be an appropriate casc lo award
fees to Vinson, but the legislature has not granted a right
1o attorney lees under the constitutional writ. Therelore,
Vinson is enlitled only lo attorney fees incurred al the
hearing officer  level, as  authorized hy RCW
28A.405.310(7)(c).

CONCLUSION

937 We reverse the Court of Appeals and reinstate
the superior court decision, which included an award of
attorncy fees for the underlying proccedings before the
hearing [261 P.3d 155] officer. We hold that a statutory
writ of certiorari pursuant to RCW 7.16.040 is not
availablc to the District, overruling Kelso School District
No. 453 v. Howell, 27 Wash.App. 698, 621 P.2d 162
(1980) to the extent it conflicts with our decision. We
furthcr hold that the original Clarke test and the
applicable Hoagland factors must be applicd in all
nonflagrant cases 1o determine whether sufficient cause
cxists to discharge a teacher. Only in cases where there is
cgregious conduct, c.g., scxually cxploitive conduct or
physical abuse ol astudent, may suflicienl causc be
found as a
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matter of law without applying the original Clarke lesl
and Hoagland factors.

WE CONCUR: BARBARA A, MADSEN, Chief
Justice, CHARLES W. JOHNSON, GERRY L.
ALEXANDER, TOM CHAMBERS, SUSAN OWENS,
MARY L. FAIRMURST, and DEBRA L. STEPHENS,
Justices.

J.M. JOHNSON, J. (dissenting).

9 38 The paramount duty ol the Stale is 10 make
ample provision for the cducation of all children. WASIL
CONST. art. 1X, § 1. The implementation of this duty
falls to local school districts, which must prolect studenls
as well as provide for their cducation. Conscquently,
school districls must take action when teachers mistreat
sludents or otherwise fail in their dutics. [1] Such aclion
may include discharge from cmployment.

9 39 Mr. David Vinson, a former tcacher in the
Federal Way School District (District), mistrcated a
student and failed to meet his dutics as a teacher. Tle
called a former student profane and derogatory namces in
a public place, specifically a restaurant frequented by
other students. He then lied about the incident and related
matiers during (he course of the official Districl
investigation. Beyond this, Mr. Vinson has three previous
cascs of misconduct and has alrcady been disciplined by

the District for the malicious harassment of a staff
member. Today, this courl's majority makes it more
diflicult lo discharge tcachers and cerlificated employces
than the legislature intended, cven where clear cause for
discharge exists. While 1 must acknowledge Mr. Vinson's
long history as a lcacher, this docs nol cxcusc Mr.
Vinson's misconduct or lying about it during an official
investigation. Nor docs il justify the majority’s decision to
refusc the Districl a hearing to appeal the hearing officer’s
decision to allow Mr. Vinson to rcturn to the classroom.
The
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hearing officer's decision that Mr. Vinson's misconduct
was not sufTicient causc Lo discharge him was clear crror
of law and should be reviewable in the courts. Because
teachers must be held to a higher standard than the
hearing cxaminer or majority allows, 1 respectfully
disscnl.

FACTS

§ 40 This casc contains relatively few facts
neccessary 1o the legal analysis of whether the District has
causc lo discharge Mr. Vinson and whether the District
may appcal the hearing officer's decision to the contrary.
On May 1, 2007, Mr. Vinson encountered a former
student at a Taco Time restaurant in Federal Way. Mr.
Vinson publicly called this student profanc and
derogatory namcs at the restaurant, which was frequented
by other students. The District investigaled the
incident.[2] Mr. Vinson licd about the incident and
related matiers during the course of the investigation. Mr.
Vinson also sent a " harassing cmail" [3] to onc of the
cmployees who participated in the investigation.

1261 P.3d 156] Y 41 The District notified Mr.
Vinson that it had probable causc for his discharge
pursuant to RCW 28A.405.300. Thc District stated that
the grounds described above " scparately and collectively
constitule] ] sufficient cause for your discharge from
District cmployment.”" [4] The letter also highlighted
three letters of reprimand Mr. Vinson had received for
threc prior incidents ol misconduct: (1) A letter of
reprimand for " inappropriate checking of students” [5] in
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2005, (2) alctter of reprimand  for failure 1o provide
legally required accommodations  for a child with a
disability in 2005, and for insubordination,[6] and (3) a
letter of reprimand for " malicious harassment” of another
staff member at Thomas Jefferson [ligh School, for
which he was removed from a coaching position and
involuntarily transferred to Federal Way High School in
2005. Id.

PROCEDURAL HISTORY

9 42 Mr. Vinson requested a hearing 1o contest the



District's grounds for termination. Afer a closed hearing,
the hearing  ofTicer concluded the District did not have
sulTicient cause 1o justify termination ol Mr. Vinson's
cmployment. The hearing ofTicer cxcused Mr. Vinson's
lying during the course ol the investigation because
Vinson " suggesied plausible reasons [or his [ailure 1o
cooperate, based largely on his feclings that he could not
and would not receive a fair and impartial investigation
by [the District]." Hr'g Officer Decision and Finding of
Factat 5,9 21.

9 43 The hearing officer also dismissed the gravity
of Mr. Vinson's usc of profanc and derogatory namces
dirccied at a former student in a local restaurant. The
hearing officer reasoned thal the targeted individual was
no longer a student and noted that she had disparaged Mr.
Vinson when she was a student. Purporting to apply the
Clarke [7] and /loagland [8]tcsts, the hearing officer
determined that there were cxtenuating circumstances
that excused Mr. Vinson's conduct and found no nexus
between his conduct and his performance as leacher
sufficient to give the District causc to terminatc Mr.
Vinson. /d. at 13, 16.

9 44 The District sought review in King County
Supcrior Court via RCW 7.16.040, the statutory writ of
certiorari.
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The writ was denicd. Federal Way Sch. Dist. No. 210 v.
Vinson, No.08-2-05374-1 (King Counly Super. CL.,
Wash. May 15, 2008). The District appealed. The Court
of Appeals initially dismissed the appeal as moot, as Mr.
Vinson had found employment at a different school, no
longer sought reinstatement al Federal Way High School,
and had waived his right to recover attorney fecs. Resp'l's
Mot. to Dismiss as Mool at 2.

9] 45 Shortly afier the Court of Appcals dismisscd
the appeal as moot, however, Mr. Vinson scrved the
District with a claim for damages alleging wrongful
discharge and violation of chapter 49.60 RCW.[9] The
District then filed for reconsideration of the Court ol
Appeals' decision dismissing the appeal as moot, which
was granted. Fed. Way Sch. Dist. No. 210 v. Vinson, 154
Wash.App. 220, 225 P.3d 379 (2010). The Court of
Appeals held that the trial court had abuscd its discretion
in rcfusing to grant the statutory writ of cerliorari and
held that there was sulficient cause to discharge Mr,
Vinson. Id. at 234, 225 P.3d 379. Mr. Vinson appcaled to
this courl. We granted review. Fed. Way Sch. Dist. No.
210 v. Vinson, 168 Wash.2d 1039, 233 P.3d 889 (2010).

ANALYSIS

9 46 'T'he majority's holding is legally incorrect. A
school district  has (and must have) an appcal from a
hearing officer’s decision reversing discharge for cause.
Additionally,

1261 P.3d 157] the statutory writ of certiorari in RCW
7.16.040 is nol cquivalent 1o the appcal granted to
teachers in RCW  28A.405.320-350. Thus, it is
unnccessary to hold that the statutory writ is not available
to the District in order to reconcilc RCW 7.16.040 with
RCW 28A.405.320. The majority makes it more difficult
to discharge certificated school cmployces than the
legislature intended, allowing hearing officers, rather than
school officials, to decide when cause for discharge
cXists.

Page 779

9 47 School districts arc subject lo the " gencral laws"
codified in the Revised Code of Washington because they
arc  undoubtedly "  municipal corporations or
quasi-municipal corporations.” Am. Fed'n of Teachers,

Yakima Local 1485 v. Yakima Sch. Dist. No. 7, 74
Wash.2d 865, 868, 447 P.2d 593 (1968); see also WASH.
CONST. arl. XI, § 10 (" Corporations for municipal

purposes ... shall be subject to and controlled by general
laws." ). Statutes relating 1o the same subject " are to be
rcad together as constituting a unified whole, to the end
that a harmonious total statutory scheme cvolves which
maintains the integrity of the respective statutes.” Stafe v.
Wright, 84 Wash.2d 645, 650, 529 P.2d 453 (1974). Here,
RCW 28A.405.320-350 AND RCW 7.16.040 rclatc to
the same subject: the right of partics 1o appeal a hearing
officer's decision. As such, they must be read together.

1 48 RCW 28A.405.320 cxpressly provides
certificaled cmployces an appeal from a hearing ofTicer's
decision as a malter of right. It docs not cxpressly
prohibit a school district's appeal. This is evident from the
plain language of the statute.[10] Contrary to the
majorily's conclusion, this docs not mean that a school
district cannot seck review via the long preexisting
statulory wril of cerliorari. RCW 7.16.040 slalcs:

A writ of review shall be granted by any court, cxcept a
municipal or district courl, when an inferior tribunal,
hoard or officer, cxercising judicial functions, has
exceeded the jurisdiction  of such tribunal, beard or
olTicer, or one acting illcgally, or to correct any erroncous
or void procceding, or a proceeding not according to the
coursc of the common law, and there is no
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appecal, nor in the judgment of the court, any plain,
speedy and adcquatc remedy at law.

9 49 The majority concludes that the statutory writ
of certiorari  is unavailable 1o the District because the
statutory writ allows [or review of only clear errors of
law. Majority at 153. According to the majority, this
makes the statutory writ cquivalent to an appcal as a
matler of right, which il says school districts do not have
under RCW 28A.405.320. Becausc thc majority finds
these two legislatively granted mechanisms ol appeal to
be cquivalent, it holds that the District is entitled 1o



neither. In other words, if the legislature did not intend 1o
give school districts the right to appecal under RCW
28A.405.320, the legislature  could nol have intended
school districts to have an appcal using the long-standing
slatutory writ of certiorari.

91 50 The majority's logic rests on a falsc premise.
As we recently affirmed in City of Seattle v. Holifield,
170 Wash.2d 230, 240 P.3d 1162 (2010), the statutory
writ of certiorari docs not issuc " only to correct mere
errors of law." /d. at 245, 240 P.3d 1162. In order to
invoke the statutory writ, therefore, the District must
show somcthing morc than crror of law by the hearing
ofTicer. Here, the District has shown far more than an
crror of law by the hearing officer and is entitled to the
statutory writ of certiorari. The hearing examiner " acted
illegally." Jd. at 241, 240 P.3d 1162.

951 We review a superior court's decision Lo grant
a writ ol review de novo. Commanda v. Cary, 143
Wash.2d 651, 654, 23 P.3d 1086 (2001). The statutory
wril of review shall issuc when an inferior tribunal has "

(n

261 P.3d 158] cxcceded its authority or acted illegally
and (2) no appeal nor any plain, speedy, and adequale
remedy at law cxists." Holifield, 170 Wash.2d at 240, 240
P.3d 1162. Here, the second prong is satisficd because
RCW 28A.405.320 docs not cxpressly provide the
District with a right to appeal. The question is whether
the hearing ofTicer " acted illegally” under the first prong.

9 52 An inferior (ribunal, board, or officer
cxercising judicial functions acts illegally when that
tribunal, board,
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or officer " (1) has commiticd an obvious crror that
would render further proceedings uscless; (2) has
commiited probable crror and the decision substantially
alters the status quo or substantially limits the frcedom of
a party to act; or (3) has so far deparled from the accepled
and usual coursc of judicial proccedings as to call for the
excrcise of revisory jurisdiction by an appellale court.”
Id. a1244-45, 240 P.3d 1162. Hoelifield did nol restrict
this definition to review interlocutory decisions. See id. at
245, 240 P.3d 1162 (dcriving formula rom RAP 13.5(b)
and RAP 2.3(b)).

9 53 The sccond condition is clearly applicable
here. ‘The hearing  ofTicer committed error by excusing
Mr. Vinson's incxcusable conduct in a public place and
later lying during the official investigation. In Clarke, we
held that sufMicient cause for a teacher's discharge exists
as amatter of law where the teacher's deficiency is "
|ir[remediable and (1) matcrially and substantially affects
the teacher's performance or (2) lacks any positive
cducational aspect or legitimate professional purpose.”
Clarke, 106 Wash.2d at 113-14, 720 P.2d 793 (emphasis
added) (citations omitted). The Hoagland lcst provides

guidelines to assess whether the deficiency materially and
substantially affects the teacher's performance.|11]

9 54 Mr. Vinson's conduct, however, is not a "
teaching dcficicncy” that can bc remedicd. It s
unacceplable behavior that lacks any positive cducational
aspect or legitimate professional purpose. Clarke, 106
Wash.2d at 113-14, 720 P.2d 793; see also Mott v.
Lindicott Sch. Dist. No. 308, 105 Wash.2d 199, 713 P.2d
98 (1986). In a casc like this, the Clarke test is satisfied
without consideration of whether Mr. Vinson's conduct
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materially and substantially alTects his performance. It is

only necessary 1o look to the nature of the conduct and
determine whether it was acceptable for a teacher in the
conlcx! in which it was performed.[12]

9 55 The hearing ofTicer commilted probable crror
by cxcusing Mr. Vinson's incxcusable conduct and
concluding the District did not have sulficient cause to
discharge Mr. Vinson. Additionally, not being ablc to
discharge a tcacher for cause substantially alters the
status quo (if it does not, then the stale of our cducational
system is sad indeed). The sccond Tactor of the Holifield
test applics. The trial court should have granted the
District's petition for review via the statutory writ of
certiorari. [13] The Court of Appcals' decision should be
affirmed.

CONCLUSION

9 56 Thc District has causc to discharge Mr.
Vinson. Mr. Vinson called a former student profanc and
derogalory names in a public restaurant frequented by
students near the school. He then lied about the incident
during the course of an official [261 P.3d 159] school
district investigation. The majority's decision 1o rcfuse
the District an appeal in this casc is legally incorrcct and
flatly inconsistent with the duly our constitution imposcs
on the school districts of our stale to remove tcachers
who mistreat students and fail to meet their dutics. |
dissent.

Notes:

| 1] Christensen noted llgenfritz had referred to Vinson's
scxual orienlalion in derogatory terms and that llgenfritz
would not hire a lesbian tcacher becausc ... he " alrcady
had cnough of thosc at [Thomas Jefferson|." Hcaring
Officer Transcript  (HOTR) at 74-75, 163-64, 180-81,
228-32, 255.

[2] Christensen served on the hearing board pancl that
heard Vinson's appeal. Although Christensen knew
Ilgen(ritz had referred 1o Vinson's sexual orientation in
derogatory lerms on atl least onc occasion and this
information was not included in Wood's rcport, the



appeals pancl uphcld Wood's conclusion  that llgenfritz
had not harassed Vinson.

[3]1" Checking" is the pinching of a student's check.

|4] Nistrian also alleged Vinson threatened to come 1o her
place of employmenl, The Red Lobster, and make things
difficult for her. Id. ot 15.

|5] The hearing ofTicer in this casc cnlered a linding of
fact that Nistrian is a " known liar" and he found her
testimony " lacking in credibility.” She had previously
been suspended  from school for forgery and lying or
dishonesty. HOFOF alt 4,9 11.

|6] The Court of Appeals held that " under the second
Clarke test, lying during the course of an official
investigation of professional misconduct lacks any
profcssional purpose and is sufficient cause for
termination as a matler of law." Vinson, 154 Wash.App.
at 230, 225 P.3d 379.

|7] RCW 28A.405.320 states:

Any (cacher, principal, supervisor, superintendent, or
other certificated employce, desiring to appeal from any
action or failure 1o acl upon the part of a school board
rclaling lo the discharge or olher aclion adverscly
afTecting his or her contract status, or failure to rencw
that cmployce's contract for the next ensuing term, within
thirty days aficr his or her receipt of such decision or
order, may serve upon the chair of the school board and
file with the clerk of the superior court in the county in
which the school district is located a notice of appeal
which shall sct forth also in a clcar and concisc manncr
the crrors complained of.

[8] This statutc was recodificd by LAWS OF 1990, ch.
33 § 4. For consistency, we usc the current code numbers.
Older case law usually refers to the former code scclion
numbers.

|9] The legislature knows how to give review to a school
board as it has cxplicitly done so: " Lither parly to the
proceedings in the superior court may scck appellalc
review of the decision as any other civil action.” RCW
28A.405.360. This situation would arisc if a district
cmployce appealed a hcaring officer's decision and
prevailed in superior court. Appeal Irom the superior
court's decision would then be available 1o both the
school district and district cmployce.

[10] Courts cannot " read into a statute anything which
Lit] may conccive that the legislaturc has unintentionally
leN oul." Seattle Ass'n of Credit Men v. Gen. Motors
Acceptance Corp., 188 Wash. 635, 639, 63 P.2d 359
(1936).

[11] RCW 7.16.040 statcs:

A writ of review shall be granted by any court, except a

municipal or district court, when an inferior tribunal,
board, or officer, exercising judicial functions, has
exceeded the jurisdiction  of such tribunal, board or
officer, or onc acting illegally, or to correct any crroncous
or void proceeding, or a proceeding not according to the
course of the common law, and there is no appeal, nor in
the judgment of the court, any plain, speedy and adequatc
remedy at law.

|12] Chapter 28A.405 RCW, formerly chapter 2BA.58
RCW, was recodified by LAWS OF 1990, ch. 33, § 4.
IFor consistency, we use the current code numbers. Older
casc law usuvally refers to the former code scction

numbers.

[13] " Since the legislature saw fit ... 1o withhold from the
department any right to appeal from the decisions of the
board, it follows thal, in the absence of some legislative
cxpression indicaling a conlrary inlention, the superior
courl had no jurisdiction to cntcrtain and grant an
application for certiorari which would, in cffect, permit
the department o do preciscly whal the legislature has
said it may not do, to wil, obtain a rcview of the board's
decision by the superior courl.” State ex rel. Bates v. Bd.
of Indus. Ins. Appeals, 51 Wash.2d 125, 131-32, 316 P.2d
467 (1957).

[14] " Agency action is arbitrary and capricious if there is
no support in the record for the action. An agency action
is not arbitrary and capricious when there is room for two
opinions, despite a belicl on the parl of the reviewing
court that the agency rcached an crroncous conclusion.”
Tim J. Filer, The Scope of Judicial Review of Agency
Actions in  Washington Revisited&mdash; Docirine,
Analysis, and Proposed Revisions, 60 Wash. L.Rev. 653,
660 (1985) (footnote omitted).

[15] The cight factors are:

(1) the age and maturity of the students; (2) the likclihood
the teacher's conduct will have adversely afTected
stludents or other teachers; (3) the degree of the
anticipated adversity; (4) the proximily or remoteness in
time of the conduct; (5) the exicnuating or aggravating
circumstances surrounding the conduct; (6) the likclihood
that thc conduct may bc rcpeated; (7) the motives
underlying the conduct; and (8) whether the conduct will
have a chilling cffect on the rights of the teachers
involved or of other tcachers. Hoagland, 95 Wash.2d at
429-30, 623 P.2d 1156.

116] The Hoagland factors were applicd in Clarke, which
involved a tcacher discharge for his on-site job
performance. Clarke, 106 Wash.2d at 103-04, 720 P.2d
793.

|17] Pryse and Potter can be distinguished. Both are "
cgregious” lcacher discharge cascs. Pryse, 30 Wash.App.
16, 632 P.2d 60 (tcacher was discharged for making
sexually explicit remarks to and having improper contact
wilh female students); Potter, 31 Wash.App. B38, 644



P.2d 1229 (tcachcr was discharged for inappropriate
physical intcractions occurring during class time with
female  students). Scxually cxploitive conduct " s
inhcrently harmful to the student-icacher relationship and
impacts the tleacher's clficiency.” Pryse, 30 Wash.App. at
24, 632 P.2d 60.

[18] Four Court of Appeals decisions have followed
Sauter 's modificd- Clarke rule: Wright v. Mead Sch.
Dist. No. 354, 87 Wash.App. 624, 944 P.2d 1 (1997);
Ruchert v. Freeman Sch. Dist., 106 Wash.App. 203, 22
P.3d 841 (2001); Weems v. N. Franklin Sch. Dist, 109
Wash.App. 767, 37 P.3d 354 (2002); and Fed. Way Sch.
Dist. v. Vinson, 154 Wash.App. 220, 225 P.3d 379
(2010).

[1) Tcachers have the duty " to endeavor to impress on
the minds of their pupils the principles of morality, truth,
justice, temperance, humanity and patriotism [and] lo
tcach them 1o avoid ... profanity and falschood...." RCW
28A.405.030. This has been a constant in our cducational
syslcm since lerritorial days. CODE OF 1881, § 3203,

[2] The investigation was conducted by the same District
investigator who had conducted an investigation of a
2005 claim against Mr. Vinson for malicious harassment,
and who had dismisscd a claim by Mr. Vinson of scxual
harassment by stafT at Thomas Jefferson High School.
The staff have been disciplined by the District for other
instances of misconduct. See Hr'g Officer's Cerlification
of R., Ex. D. Thestudent Mr. Vinson encountered at
Taco Time was involved in the 2005 investigation.

|3] Clerk's Papers at 27.

[4] rd.

[5] fd. " Checking" is the pinching of a student's cheek.
[6] See id.

[7] Clarke v. Shoreline Sch. Dist. No. 412, 106 Wash.2d
102, 113-14, 720 I".2d 793 (1986).

[8] Hoagland v. Mount Vernon Sch. Dist. No. 320, 95
Wash.2d 424, 623 P.2d 1156 (1981).

91 Resp't's Answer to Appellant’s Mol. for Recons. at 2;
Appellant’s Mot. for Recons. at 2.

]10] RCW 28A.405.320 provides:

Any teacher, principal, supcrvisor, supcrintendent, or
other certificated cmployce, desiring lo appeal [rom any
action or failurc to act upon the part of a school board
relating to the discharge or other action adverscly
affccting his or her contract status, or failure 1o renew
that employec's contract for the next ensuing term, within
thirty days after his or her receipt of such decision or
order, may scrve upon the chair of the school board and
file with the clerk of the superior court in the county in

which the school district is localed a notice ol appeal
which shall set forth also in a clear and concisc manncr
the crrors complained of.

| 11] These guidelines arc " (1) the age and maturity of the
students; (2) the likelihood the tcacher's conduct will
have adversely affected students or other teachers; (3) the
degree of the anticipated adversity; (4) the proximity or
remoleness in time of the conduct; (5) the extenuating or
aggravating circumstances surrounding the conduct; (6)
the likelihood that the conduct may be repeated; (7) the
motives underlying the conduct; and (8) whether the
conduct will have a chilling cffect on the rights of the
teachers involved or of other teachers." Hoagland, 95
Wash.2d at 429-30, 623 P.2d 1156.

112] Even so, it is difficult 1o believe that Mr. Vinson's
conduct has not materially and substantially affected Mr,
Vinson's performance as a tcacher, given the public
naturc of his rant at a former student and the protracted
naturc of this dispute, in part because of Vinson's
falschoods. See Hoagland, 95 Wash.2d at 428, 623 P.2d
1156.

[13] I agrec with the majority’s conclusion that the
constitutional writ of ccrtiorari is also available to the
District but qucstion whether the scope of rcview is
necessarily limiled to whether the hearng officer's
actions were " arbitrary, capricious, or illegal" in a casc
involving article IX of our state constitution.



